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AMERICANS WITH DISABILITIES ACT OF 1990

Jury 12, 1990.—Ordered to be printed

Mr. HAwKINS, from the committee of conference,
submitted the following

CONFERENCE REPORT

[To accompany S. 933]

The committee of conference on the disagreeing votes of the two
Houses on the amendment of the House to the bill (S. 933), to es-
tablish a clear and comprehensive prohibition of discrimination on
the basis of disability, having met, after full and free conference,
have agreed to recommend and do recommend to their respective
Houses as follows:

That the Senate recede from its disagreement to the amendment
of the House and agree to the same with an amendment as follows:

In lieu of the matter proposed to be inserted by the House
amendment, insert the following:

SECTION 1. SHORT TITLE; TABLE OF CONTENTS.

(a) SHORT TiITLE.—This Act may be cited as the “Americans with
Disabilities Act of 1990,
-(b) TABLE oF CoNTENTS.—The table of contents is as follows:
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Sec. 510. Illegal use of drugs.
Sec. 511. Definitions.

- Sec. 51%. Amendments to the Rehabilitation Act.
Sec. 518. Alternative means of dispute resolution.
Sec. 514. Severability.

SEC. 2. FINDINGS AND PURPOSES.
(a) FInDINGS.—The Congress finds that—

(1) some 43,000,000 Americans have one or more physical or
mental disabilities, and this number ig increasing as the popu-
lation as a whole is growing older;

(2) historically, society has tended to isolate and segregate in-
dividuals with disabilities, and, despite some improvements,
such forms of discrimination against individuals with disabil-
ities continue to be a serious and pervasive social problem;

(3) discrimination against individuals with disabilities per-
sists in such critical areas as employment, housing, public ac-
commodations, education, transportation, communication, recre-
ation, institutionalization, health services, voting, and access to
public services;

(4) unlike individuals who have experienced discrimination
on the basis of race, color, sex, national origin, religion, or age,
individuals who have experienced discrimination on the basis
of disability have often had no legal recourse to redress such

iscrimination;

(%) individuals with disabilities continually encounter vari-
ous forms of discrimination, including outright intentional ex-
clusion, the discriminatory effects of architectural, transporta-
tion, and communication ’Kzrriers, overprotective rules and poli-
cies, failure to make modifications to existing facilities and
Dractices, exclusionary qualification standards and criteria, seg-
regation, and relegation to lesser services, programs, activities,
benefits, jobs, or other opportunities;

(6) census data, national polls, and other studies have docu-
mented that people with disabilities, as a group, occupy an infe-
rior status in our society, and are severely disadvantaged social-
ly, vocationally, economically, and educationally;

(7) individuals with disabilities are a discrete and insular
minority who have been faced with restrictions and limitations,
subjected to a history of pu ful unequal treatment, and rel-
egated to a position of po;itical werlessness in our society,
based on characteristics that are beyond the control of such in-
dividuals and resulting from stereolypic assumptions not truly
indicative of the individual ability of such individuals to par-
ticipate in, and contribute to, society;

(8) the Nation’s proper goals regarding individuals with dis-
abilities are to assure equality of opportunity, full participation,
independent living, and economic self-sufficiency for such indi-
viduals; and

(9) the continuing existence of unfair and unnecessary dis-
crimination and prejudice denies people with disabilities the
opportunity to compete on an equal basis and to pursue those
opportunities for which our free society is justifiably famous,
and costs the United States billions of dollars in unnecessary
expenses resulting from dependency and nonproductivity.
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(b) PUrPOSE.—It is the purpose of this Act—

(1) to provide a clear and comprehensive national mandate
for the elimination of discrimination against individuals with
disabilities;

(2) to provide clear, strong, consistent, enforceable standards
addressing discrimination against individuals with disabilities;

(3) to ensure that the Federal Government plays a central role
in enforcing the standards established in this Act on behalf of
individuals with disabilities; and

(4) to invoke the sweep of congressional authority, including
the power to enforce the fourteenth amendment and to regulate
commerce, in order to address the major areas of discrimination
faced day-to-day by people with disabilities.

. SEC. 3. DEFINITIONS.
As used in this Act:

(1) AUXILIARY AIDS AND SERVICES.—The term ‘“auxiliary aids
and services” includes—

(A) qualified interpreters or other effective methods of
making aurally delivered materials available to individ-
uals with hearing impairments;

(B) qualified readers, taped texts, or other effective meth-
ods of making visually delivered materials available to in-
dividuals with visual impairments;

(C) acquisition or modification of equipment or devices;
and

(D) other similar services and actions.

(2) DisaBiLitry.—The term “disability’’ means, with respect to
an individual—

(A) a physical or mental impairment that substantially
limits one or more of the major life activities of such indi-
vidual;

(B) a record of such an impairment; or

(C) being regarded as having such an impairment.

(8) STATE.—The term “State” means each of the several
States, the District of Columbia, the Commonwealth of Puerto
Rico, Guam, American Samoa, the Virgin Islands, the Trust
Territory of the Pacific Islands, and the Commonwealth of the
Northern Mariana Islands.

TITLE I-EMPLOYMENT

SEC. 101. DEFINITIONS.
As used in this title:

(1) CormmissioN.—The term ‘‘Commission’’ means the Equal
Employment Opportunity Commission established by section 705
of the Civil Rigfz)tc.’s Act of 1964 (42 U.S.C. 2000e-4).

(2) Coverep ENTITY.—The term “covered entity” means an
employer, employment agency, labor organization, or joint labor-
management committee.

(3) DIRECT THREAT.—The term “direct threat’’ means a signif-
icant risk to the health or safety of others that cannot be elimi-
nated by reasonable accommodation.
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(4) EMpPLOYEE.—The term “employee”’ means an individual
employed by an employer.

J) EMPLOYER.—

(A) IN GENERAL.—The term ‘“‘employer” means a person
engaged in an industry affecting commerce who has 15 or
more employees for each working day in each of 20 or more
calendar weeks in the current or preceding calendar year,
and any agent of such person, except that, for two years fol-
lowing the effective date of this title, an employer means a
person engaged in an industry affecting commerce who has
25 or more employees for each working day in each of 20 or
more calendar weeks in the current or preceding year, and
any agent of such person.

; u(gfz Exceprions.—The term ‘“employer’ does not in-
c J—

(i) the United States, a corporation wholly owned by
the government of the United States, or an Indian
tribe; or

(ii) a bona fide private membership club (other than
a labor organization) that is exempt from taxation
zlzgéi;r section 501(c) of the Internal Revenue Code of

(6) ILLEGAL USE OF DRUGS.—

(A) IN GENERAL.—The term “‘illegal use of drugs’ means
the use of drugs, the possession or distribution of which is
unlawful under the Controlled Substances Act (21 US.C.
812). Such term does not include the use of a drug taken
under supervision by a licensed health care professional, or
other uses authorized by the Controlled Sugstances Act or
other provisions of Federal law.

(B) DrUGS.— term ‘drug” means a controlled sub-
stance, as defined in schedules I through V of section 202
of the Controlled Substances Act.

(7) PERSON, ETC.—The terms “person”, “labor organization’,
“employment agency”, ‘commerce”, and ‘“industry affecting
commerce”, shall have the same meaning given such terms in
section 701 of the Civil Rights Act of 1964 (42 U.S.C. 2000e).

&) %ZQLIFIED INDIVIDUAL WITH A DISABILITY.—The term
“quali .individual with a disability” means an individual
with a disability who, with or without reasonable accommoda-
tion, can perform the essential functions of the employment po-
sition that such individual holds or desires. For the purposes of
this title, consideration shall be given to the emp’gyer’s Jjudg-
ment as to what functions of a job are essential, and if an em-
ployer has prepared a written description before advertising or
interviewing capplicants for the job, this description shall be
considered evitﬁnce of the essential functions of the job.

(9) REASONABLE ACCOMMODATION.—The term ‘reasonable ac-
commodation’” may include—

(A) making existing facilities used by employees readily
acnfiessible to and usable by individuals with disabilities;
a .

(B) job restructuring, part-time or modified work sched-
ules, reassignment to a vacant position, acquisition or
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modification of equipment or devices, appropriate adjust-
ment or modzﬁcatwns of examinations, training materials
or policies, the provision of qualified readers or interpret-
ers, and other similar accommodations for individuals
- with disabilities.

(10) UNDUE HARDSHIP.—

(A) IN GENERAL.—The term ‘“‘undue hardship’ means an
action requiring significant difficulty or expense, when con-
sidered in light of the factors set forth in subparagraph (B).

(B) FAcTORS TO BE CONSIDERED.—In determining whether
an accommodation would impose an undue hardship on a
covered entity, factors to be considered include—

(i) the nature and cost of the accommodation needed
under this Act;

(ii) the overall financial resources of the facility or
facilities involved in the provision of the reasonable ac-
commodation; the number of persons employed at such
facility; the effect on expenses and resources, or the
impact otherwise of such accommodation upon the op-
eration of the facility;

(iii) the overall financial resources of the covered
entity;, the overall size of the business of a covered
entity with respect to the number of its employees; the
number, type, and location of its facilities; and

(iv) the type of operation or operations of the covered
entity, including the composition, structure, and func-
tions of the workforce of such entity; the geographic
separateness, administrative, or fiscal relationship of
the facility or facilities in gquestion to the covered
entity.

SEC. 102. DISCRIMINATION.

(a) GENERAL RULE.—No covered entity shall discriminate against
a qualified individual with a disability because of the disability of
such individual in regard to job application procedures, the hiring,
advancement, or discharge of employees, employee compensation, job
training, and other terms, conditions, and privileges of e Ployment

(b) ConsTRUCTION.—As used in subsection (a), the term “discrimi-
nate’’ includes—

(1) limiting, segregating, or classifying a job applicant or em-
ployee in a way that adversely affects the opportunities or
status of such applicant or employee because of the disability of
such applicant or emp ;

(2) participating in a contractual or other arrangement or re-
lationship that has the effect of subjecting a covered entity’s
qualified applicant or employee with a di nletty to the discrim-
ination prohibited by this title (such relationship includes a re-
lationship with an employment or referral agency, labor union,
an organization providing fringe benefits to an employee of the
covered entity, or an organization providing training and ap-
prenticeship programs);

(3) utilizing standards, criteria, or methods of administra-
tion—
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(A) that have the effect of discrimination on the basis of
disability; or

(B) that perpetuate the discrimination of others who are

. subject to common administrative control;

(4) excluding or otherwise denying equal jobs or benefits to a

qualified individual because of the known disability of an indi-
vidual with whom the qualified individual is known to have a
relationship or association;

(5XA) not making reasonable accommodations to the known
physical or mental limitations of an otherwise qualified indi-
vidual with a disability who is an applicant or employee, unless
such covered entity can demonstrate that the accommodation
would impose an undue hardship on the operation of the busi-
ness of such covered entity; or

(B) denying employment opportunities to a job applicant or
employee who is an otherwise qualified individual with a dis-
ability, if such denial is based on the need of such covered
entity to make reasonable accommodation to the physical or
mental impairments of the employee or applicant;

(6) usirg qualification standards, emp nt tests or other
selection criteria that screen out or tend to screen out an indi-
vidual with a disability or a class of individuals with disabil-
ities unless the standard, test or other selection criteria, as used
by the covered entity, is shown to be job-related for the position
in question and is consistent with business necessity; and

(7) failing to select and administer tests concerning employ-
ment in the most effective manner to ensure that, when such
test is administered to a job applicant or employee who has a
disability that impairs sensory, manual, or speaking skills, such
test results accurately reflect the skills, aptitude, or whatever
other factor of such applicant or employee that such test pur-
ports to measure, rather than reflecting the impaired sensory,
manual, or speaking skills of such employee or applicant (except
whe)zre such skills are the factors that the test purports to meas-
ure).

(c) MEDICAL EXAMINATIONS AND INQUIRIES.—

(1) IN GENERAL.—The prohibition against discrimination as
referred to in subsection (a) shall include medical examinations
and inquiries.

(2) PREEMPLOYMENT.—

(A) PROHIBITED EXAMINATION OR INQUIRY.—Except as
provided in paragraph (3), a covered entity shall not con-
duct a medical examination or make inquiries of a job ap-
plicant as to whether such applicant is an individual with
a disability or as to the nature or severity of such disabil-
ity.

(B) ACCEPTABLE INQUIRY.—A covered entity may make
preemployment inquiries into the ability of an applicant to

rform job-related functions.

(3) EMPLOYMENT ENTRANCE EXAMINATION.—A covered entity
may require a medical examination after an offer of employ-
ment has been made to a job applicant and prior to the com-
mencement of the employment duties of such applicant,” and
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may condition an offer of employment on the results of such ex-
amination, if—

(A) all entering employees are subjected to such an exami-
nation regardless of disability;

(B) information obtained regarding the medical condition
or history of the applicant is collected and maintained on
separate forms and in separate medical files and is treated
as a confidential medical record, except that—

(i) supervisors and managers may be informed re-
garding necessary restrictions on the work or duties of
the employee and necessary accommodations;

(iv) first aid and safety personnel may be informed,
when appropriate, if the disability might require emer-
gency treatment; and

(iit) government officials investigating compliance
with this Aect shall be provided relevant information
on request; and

(C) the results of such examination are used only in ac-
cordance with this title.

(4) EXAMINATION AND INQUIRY.—

(A) PROHIBITED EXAMINATIONS AND INQUIRIES.—A cov-
ered entity shall not require a medical examination and
shall not make inquiries of an employee as to whether such
employee is an individual with a disability or as to the
nature or severity of the disability, unless such examination
or inguiry is shown to be job-related and consistent with
business necessity.

{B) ACCEPTABLE EXAMINATIONS AND INQUIRIES.—A cOUv-
ered entity may conduct voluntary medical examinations,
including voluntary medical histories, which are part of an
employee health p m available to employees at that
work site. A cove entity may make inquiries into the
ability of an employee to perform job—relate:y functions.

(C) REQUIREMENT.—Information obtained under subpara-
graph (B) regarding the medical condition or history of any
employee are subject to the requirements of subparagraphs
(B) and (C) of paragraph (8).

SEC. 183. DEFENSES.

(a) IN GENERAL.—It may be a defense to a charge of discrimina-
tion under this Act that an alleged application of qualification
standards, tests, or selection criteria that screen out or tend to
screen out or otherwise deny a job or benefit to an individual with a
disability has been shown to be job-related and consistent with busi-
ness necessity, and such performance cannot be accomplished by rea-
sonable accommodation, as required under this title.

(b) QUALIFICATION STANDARDS.—The term “qualification stand-
ards” may include a requirement that an individual shall not pose
a direct threat to the health or safety of other individuals in the
workplace.

(¢) RELIGIOUS ENTITIES.—

(1) IN GENERAL.—This title shall not prohibit a religious cor-
poration, association, educational institution, or society from
giving preference in employment to individuals of a particular
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religion to perform work connected with the carrying on by such
corporation, association, educational institution, or society of its
activities.

(2) RELIGIOUS TENETS REQUIREMENT.—Under this title, a reli-
gious organization may require that all applicants and employ-
eeg conform to the religious tenets of such organization.

(d) List oF INFECTIOUS AND COMMUNICABLE DISEASES.—

(1) In GeENERAL.—The Secretary of Health and Human Serv-
ices, not later than 6 months after the date of enactment of this
Act, shall—

(A) review all infectious and communicable diseases
which may be transmitted through handling the food
supply;

(B) publish a list of infectious and communicable dis-
eases which are transmitted through handling the food
supply;

(C) publish the methods by which such diseases are trans-
mitted; and

(D) widely disseminate such information regarding the
list of diseases and their modes of transmissability to the
general public.

Such list shall be updated annually.

(2) AppLICATIONS.—In any case in which an individual has
an infectious or communicable disease that is transmitted to
others through the handling of food, that is included on the list
developed by the Secretary of Health and Human Services
under paragraph (1), and which cannot be eliminated by rea-
sonable accommodation, a covered entity may refuse to assign or
g(;{ztinue to assign such individual to a job involving food han-

ing.

(3) ConstrucTION.—Nothing in this Act shall be construed to
preempt, modify, or amend any State, county, or local law, ordi-
nance, or regulation applicable to food handling which is de-
signed to protect the public health from individuals who pose a
significant risk to the health or safety of others, which cannot
be eliminated by reasonable accommodation, pursuant to the
list of infectious or communicable diseases and the modes of
transmissability published by the Secretary of Health and
Human Services.

SEC. 104. ILLEGAL USE OF DRUGS AND ALCOHOL.

(a) QuALIFIED INDIviDUAL Wrra A DisaBiLrry.—For purposes o
this title, the term *“qualified individual with a disability” shall
not include any employee or applicant who is currently engaging in
the hillegal use of drugs, when the covered entity acts on the basis of
such use.

(b) RuLes oF CoNSTRUCTION.—Nothing in subsection (a) shall be
construed to exclude as a qualified individual with a disability an
individual who—

(1) has successfully completed a supervised drug rehabilita-
tion program and is no longer e ing in the illegal use of
druf)s, or has otherwise been rehabilitated successfully and is
no longer engaging in such use;
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(?) is participating in a supervised rehabilitation program
and is no longer engaging in such use; or

(3) is erroneously regarded as engaging in such use, but is not
engaging in such use; , .

except that it shall not be a violation of this Act for a covered entity
to adopt or administer reasonable policies or procedures, includiﬁ
but not limited to drug testing, des;, to ensure that an individ-
ual described in paragraph (1) or (2) is no longer engaging in the
illegal use of drugs. -

(c) AutHORITY OF COVERED ENTITY.—A covered entity—

(1) may prohibit the illegal use of drugs and the use alcohol
at the workplace by all employees;

(2) may require that employees shall not be under the influ-
ence of alcohol or be engaging in the illegal use of drugs at the
workplace;

(3) may require that employees behave in conformance with
the requirements established under the Drug-Free Workplace
Act of 1988 (41 U.S.C. 701 et seq.); '

(4) may hold an employee who engages in the illegal use o
drugs or who is an alioholic to the same qualification stand-
ards for employment or job performance and behavior that such
entity holds other employees, even if any unsatisfactory perform-
ance or behavior is related to the drug use or alcoholism of
such employee; and

(5) may, with respect to Federal regulations regarding alcohol
and the illegal use of drugs, require that—

(A) employees comply with the standards established in
such regulations of the Department of Defense, if the em-
ployees of the covered entity are employed in an industry
subject to such regulations, including complying with regu-
lations (if any) that apply to employment in sensitive posi-
tions in such an industry, in the case o{ employees of the
covered entity who are employed in such positions (as de-
fined in the regulations of the Department of Defense);

(B) employees comply with the standards established in
such regulations of the Nuclear Regulatory Commission, if
the employees of the covered entity are employed in an in-
dustry subject to such regulations, including complying
with regulations (if any) that apply to employment in sensi-
tive positions in such an industry, in the case of employees
of the covered entity who are employed in such positions (as

fined in the regulations of the Nuclear Regulatory Com-
mussion); and

(C) employees comply with the standards established in
such regulations of the Department of Transportation, if
the employees of the covemdp:ntity are employed in a trans-
portation industry subject to such regulations, including
complying with such regulations (if any) that apply to em-
ployment in sensitive itions in such an industry, in the
case of employees of the covered entity who are employed in
such positions (as defined in the regulations of the Depart-
ment of Transportation).

(d) Drug TESTING.—
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(1) IN GENERAL.—For purposes of this title, a test to determine
the illegal use of drugs shall not be considered a medical exam-
ination.

(2) ConsTrRUCTION.—Nothing in this title shall be construed
to encourage, prohibit, or authorize the conducting of drug test-
ing for the illegal use of drugs by job applicants or employees or
making employment decisions based on such test results.

(¢) TRANSPORTATION EMPLOYEES.—Nothing in this title shall be
construed to encourage, prohibit, restrict, or authorize the otherwise
lawful exercise by entities subject to the jurisdiction of the Depart-
ment of Transportation of authority to—

(1) test employees of such entities in, and applicants for, posi-
tions involving safety-sensitive duties for the illegal use of
drl;gs and for on-duty impairment by alcohol; and

) remove such persons who test positive for illegal use of

rugs and on-duty impairment by alcohol pursuant to para-

ph (1) from safety-sensitive duties in implementing subsec-
tion (c).

SEC. 105. POSTING NOTICES.

Every employer, employment agency, labor organization, or joint
labor-management committee covered under this title shall post no-

tices in an accessible format to applicants, employees, and members

describing the applicable provisions of this Act, in the manner pre-

%crlbed by section 711 of the Civil Rights Act of 1964 (42 U.S.C.
000e-10).

SEC. 106. REGULATIONS.

Not later than I year after the date of enactment of this Act, the
Commission shall issue regulations in an accessible format to carry
out this title in accordance with subchapter II of chapter 5 of title
5, United States Code.

SEC. 107. ENFORCEMENT.

(a) POWERS, REMEDIES, AND PROCEDURES.—The powers, remedies,
gl ures set forth in sections 705, 706, 707, 709, and 710 of
jvil Rights Act of 1964 (42 U.S.C. 2000e -4, 2000e-5, 2000e-6,
2000e—8 and 2000e-9) shall be the powers, remedies, and procedures
this title provides to the Commission, to the Attorney General, or to
any person alleging discrimination on the basis of disability in vio-
lation of any provision of this Act, or regulations promulgated
under section 156' concerning employment
(&) CoorDINATION.—The agencies with enforcement authority for
actions which allege employment discrimination under this title
and under the Rehabilitation Act of 1978 shall develop procedures
to ensure that administrative complaints filed under this title and
under the Rehabilitation Act of 1978 are dealt with in a manner
that avoids duplication of effort and prevents imposition of incon-
sistent or conflicting standards for the same requirements under
this title and the Rehabilitation Act of 1973. The Commission, the
Attorney General, and the Office of Federal Contract Compliance
Programs shall establish such coordinating mechanisms (similar to
provisions contained in the joint lations promulgated by the
Commission and the Attorney General at part 45 of title 28 and part
1691 of title 29, Code of Federal Regulations, and the Memorandum
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of Understanding between the Commission and the Office of Federal
Contract Compliance Programs dated January 16, 1981 (46 Fed. Reg.
7435, January 28, 1981)) in regulations implementing this title and
the Rehabilitation Act of 1978 not later than 18 months after the
date of enactment of this Act.

SEC. 108. EFFECTIVE DATE.

This title shall become effective 24 months after the date of enact-
ment.

TITLE II—PUBLIC SERVICES

Subtitle A—Prohibition Against Discrimination
and Other Generally Applicable Provisions

SEC. 201. DEFINITION,

As used in this title:

(1) PuBLic ENTITY.—The term ‘public entity’ means—

(A) any State or local government;

(B) any department, agency, special purpose district, or
other instrumentality of a State or States or local govern-
ment; and

(C) the National Railroad Passenger Corporation, and
any commuter authority (as defined in section 103(8) of the
Rail Passenger Service Act).

(2) QUALIFIED INDIVIDUAL WITH A DISABILITY.—The term
“qualified individual with a disability” means an individual
with a disability who, with or without reasonable modifications
to rules, policies, or practices, the removal of architectural, com-
munication, or transportation barriers, or the provision of aux-
tliary aids and services, meels the essential eligibility require-
ments for the receipt of services or the participation in programs
or activities provided by a public entity.

SEC. 202. DISCRIMINATION.

Subject to the provisions of this title, no qualified individual
with a disability shall, by reason of such disability, be excluded
from participation in or be denied the benefits of the services, pro-
grams, or activities of a public entity, or be subjected to discrimina-
tion by any such entity.

SEC. 203. ENFORCEMENT.

The remedies, procedures, and rights set forth in section 505 of
the Rehabilitation Act of 1973 (29 U.S.C. 79a) shall be the reme-
dies, procedures and rights this title provides to any person alleging
discrimination on the basis of disability in violation of section 202.
SEC. 204. REGULATIONS.

(a) IN GENErRAL.—Not later than 1 year after the date of enact-
ment of this Act, the Attorney General shall promulgate regulations
in an accessible format that implement, this subtitle. Such regula-
tions shall not include any matter within the scope of the authority
of the Secretary of Transportation under section 225, 229, or 244.
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(b) RELATIONSHIP TO OTHER REGULATIONS.—Except for ‘program
accessibility, existing facilities”, and ‘“communications”, regulations
under subsection (a) shall be consistent with this Act and with the
coordination regulations under part 41 of title 28, Code of Federal
Regulations (as promulgated by the Department of Health, Educa-
tion, and Welfare on January 13, 1978), applicable to recign'ents of
Federal financial assistance under section 504 of the Rehabilitation
Act of 1978 (29 U.S.C. 794). With respect to ‘“program accessibility,
existing facilities”, and “communications”, such regulations shall
be consistent with regulations and analysis as in part 39 of title 28
of the Code of Federal Regulations, applicable to federally conduct-
ed activities under such section 504.

(c) STANDARDS.—Regulations under subsection (a) shall include
standards applicable to facilities and vehicles covered by this sub-
title, other than facilities, stations, rail passenger cars, and vehicles
covered by subtitle B. Such standards shall be consistent with the
minimum guidelines and requirements issued by the Architectural
and Transportation Barriers Compliance Board in accordance with
section 504(a) of this Act.

SEC. 205. EFFECTIVE DATE.

(a) GENErRAL RULE.—Except as provided in subsection (b), this
subtitle shall become effective 18 months after the date of enact-
ment of this Act.

(b) ExceprioN.—Section 204 shall become effective on the date of
enactment of this Act.

Subtitle B—Actions Applicable to Public Trans-
portation Provided by Public Entities Consid-
ered Discriminatory

PART I—PUBLIC TRANSPORTATION OTHER THAN
BY AIRCRAFT OR CERTAIN RAIL OPERATIONS

SEC. 221. DEFINITIONS.
As used in this part:

(1) DEMAND RESPONSIVE SYSTEM.—The term “demand respon-
sive system’ means any system of providing designated public
transportation which is not a fixed route system.

(2) DESIGNATED PUBLIC TRANSPORTATION.—The term “desig-
nated public transportation’ means transportation (other than
public school transportation) by bus, rail, or any other convey-
ance (other than transportation by aircraft or intercity or com-
muter rail transportation (as defined in section 241)) that pro-
vides the generaf;ublic with general or special service (includ-
ing charter service) on a regular and continuing basis.

(3) Fixep RouTE SYSTEM.—The term ‘fixed route system”
means a system of providing designated public transportation
on which a vehicle i1s operated along a prescribed route accord-
ing to a fixed schedule.

(4) OPERATES.—The term “operates”’, as used with respect to a
fixed route system or demand responsive system, includes oper-
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ation of such system by a person under a contractual or other
arrangement or relationship with a public entity.

(5) PUBLIC SCHOOL TRANSPORTATION.—The term ‘public
school transportation’” means transportation by schoolbus vehi-
cles of schoolchildren, personnel, and equipment to and from a
public elementary or secondary school and school-related activi-
ties.

(6) SECRETARY.—The term “Secretary’” means the Secretary of
Transportation.

SEC. 222. PUBLIC ENTITIES OPERATING FIXED ROUTE SYSTEMS.

(a) PURCHASE AND LEASE oF New VEHICLES.—It shall be consid-
ered discrimination for purposes of section 202 of this Act and sec-
tion 504 of the Rehabilitation Act of 1973 (29 US.C. 794) for a
public entity which operates a fixed route system to purchase or
lease a new bus, a new rapid rail vehicle, a new light rail vehicle,
or any other new vehicle to be used on such system, if the solicita-
tion for such purchase or lease is made after the S0th day following
the effective date of this subsection and if such bus, rail vehicle, or
other vehicle is not readily accessible to and usable by individuals
with disabilities, including individuals who use wheelchairs.

(b) PURCHASE AND LEASE oF Usep VEHICLES.—Subject to subsec-
tion (cX1), it shall be considered discrimination for purposes of sec-
tion 202 of this Act and section 504 of the Rehabilitation Act of
1978 (29 U.S.C. 794) for a public entity which operates a fixed route
system to purchase or lease, after the S0th day following the effec-
tive date of this subsection, a used vehicle for use on such system
unless such entity makes demonstrated good faith efforts to pur-
chase or lease a used vehicle for use on such system that is readily
accessible to and usable by individuals with disabilities, including
individuals who use wheelchairs.

(¢) REMANUFACTURED VEHICLES.—

(1) GENERAL RULE.—Except as provided in paragraph (2), it
shall be considered discrimination for purposes of section 202 of
this Act and section 504 of the Rehag:'litation Act of 1978 (29
US.C. 794) for a public entity which operates a fixed route
system—

(A) to remanufacture a vehicle for use on such system so
as to extend its usable life for 5 years or more, which re-
manufacture ing (or for which the solicitation is made)
after the S0th day following the effective date of this sub-
section; or

(B) to dpurcha.se or lease for use on such system a remanu-
factured vehicle which has been remanufactured so as to
extend its usable life for 5 years or more, which purchase or
lease occurs after such S0th day and during the period in
which the usable life is extended;

unless, after remanufacture, the vehicle is, to the maximum
extent feasible, readily accessible to and usable by individuals
with disabilities, including individuals who use wheelchairs.

(2) EXCEPTION FOR HISTORIC VEHICLES.—

(A) GENERAL RULE.—If a public entity operates a fixed
route system any nt of which is included on the Na-
tional Register of Historic Places and if making a vehicle
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of historic character to be used solely on such segment read-
ily accessible to and usable by individuals with disabilities
would significantly alter the historic character of such ve-
hicle, the public entity only has to make (or to purchase or
lease a remanufactured vehicle with) those modifications
which are necessary to meet the requirements of para’,gurl’aph
(1) and which do not significantly alter the historic charac-
ter of such vehicle.

(B) VEHICLES OF HISTORIC CHARACTER DEFINED BY REGU-
LATIONS.—For purposes of this paragraph and section
228(b), a vehiclg of historic character shall be defined by
the regulations issued by the Secretary to carry out this sub-
section.

SEC. 223. PARATRANSIT AS A COMPLEMENT TO FIXED ROUTE SERVICE.

(a) GENERAL RuLE.—It shall be considered discrimination for pur-
poses of section 202 of this Act and section 504 of the Rehabilitation
Act of 1978 (29 U.S.C. 794) for a public entity which operates a fixed
route system (other than a system which provides solely commuter
bus service) to fail to provide with respect to the operations of its
fixed route system, in accordance with this section, paratransit and
other spectal transportation services to individuals with disabilities,
including individuals who use wheelchairs, that are sufficient to
provide to such individuals a level of service (1) which is compara-
ble to the level of designated public transportation services provided
to individuals without disabilities using such system; or (2) in the
case of response time, which is comparable, to the extent practicable,
to the level of designated public transportation services provided to
individuals without disabilities using such system.

(b) IsSUANCE OF REGULATIONS.—Not later than 1 year after the ef-
fective date of this subsection, the Secretary shall issue final regula-
tions to carry out this section.

(c) REQUIRED CONTENTS OF REGULATIONS.—

(1) ELIGIBLE RECIPIENTS OF SERVICE.—The regulations issued
under this section shall require each public entity which oper-
ates a fixed route system to provide the paratransit and other
special transportation services required under this section—

(AXi) to any individual with a disability who is unable,
as a result of a physical or mental impairment (including a
vision impairment) and without the assistance (/)[ another
individual (except an operator of a wheelchair lift or other
boarding assistance device), to board, ride, or disembark
from any vehicle on the system which is readily accessible
to and usable by individuals with disabilities;

(i1) to any individual with a disability who needs the as-
sistance of a wheelchair lift or other boarding assistance
device (and is able with such assistance) to board, ride, and
disembark from any vehicle which is readily accessible to
and usable by individuals with disabilities if the individ-
ual wants to travel on a route on the system during the
hours of operation of the system at a time (or within a rea-
sonable period of such time) when such a vehicle is not
being used to provide designated public transportation on
the route; and
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(iti) to any individual with a disability who has a specif-
ic impairment-related condition which prevents such indi-
vidual from traveling to a boarding location or from a dis-
embarking location on such system;

(B) to 1 other individual accompanying the individual
with the disability; and

(C) to other individuals, in addition to the one individ-
ual described in subparagraph (B), accompanying the indi-
vidual with a disability provided that space for these addi-
tional individuals is available on the paratransit vehicle
carrying the individual with a disability and that the
transportation of such additional individuals will not
result in a denial of service to individuals with disabilities.

For purposes of clauses (i) and (ii) of subparagraph (A), board-
ing or disembarking from a vehicle does rot include travel to
the boarding location or from the disembarking location.

(2) SErRVICE AREA.—The regulations issued under this section
shall require the provision of paratransit and special transpor-
tation services required under this sectior in the service area of
each public entity which operates a fixed route system, other
than any portion of the service area in which the public ertity
solely provides commuter bus service.

3 é;'.‘RVICE CRFTERIA.—Subject to paragraphs (1) and (2), the
regulations issued umder this section shall esteblish minimum
service criteria for determining the level of services to be re-
quired under this section.

(4) UNDUE FINANCIAL BURDEN LIMITATION.—The regulations
issued under this section shall provide that, if the public entity
is able to demonstrate to the satisfaction of the Secretary that
the provision of paratransit and ether special trarsportation
services otherwise required under this section would impose an
undue A‘znancial burden on the public entity, notwithstandinf
any other provision of this section (other than paragraph (5)),
shall only. be required to provide such services to the extent that
providing such services would not impose such a burden.

(5) ADDITIONAL SERVICES.—The regulations issued under this
section shall establish circumstances under which the Secretary
may require a public entity to provide, notwithstanding para-
graph (4), paretransit and other gpecial transportation services
under this section beyond the level of paratransit and other spe-
cial transportation services which would otherwise be required
under paragraph (4).

(6) PusLic PARTICIPATION.—The regulations issued under this
section shall require that each public entity which operates a
fixed route system hold a public hearing, provide an opportuni-
ty for public comment, and consult with individuals with dis-
abilities in preparing its plan under paragraph (7).

(?) PLaNs.—The regulations issued under this section shall re-
quire that eack public entity which operates o fixed route
system— .

. (A) within 18 months after the effective date of this sub-
section, submit to the Secretary, and commence implemen-
tation of, a plan for providing paratransit and other spe-
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cial transportation services which meets the requirements
of this section; and

(B) on an annual basis thereafter, submit to the Secre-
tary, and commence implementation of, a plan for provid-
ing such services.

(8) PROVISION OF SERVICES BY OTHERS.—The regulations
issued under this section shall—

(A) require that a public entity submitting a plan to the
Secretary under this section identify in the plan any person
or other public entity which is providing a paratransit or
other special transportation service for individuals with
disabilities in the service area to which the plan applies;
and

(B) provide that the public entity submitting the plan
does not have to provide under the plan such service for in-
dividuals with disabilities.

(9) OTHER PROVISIONS.—The regulations issued under this
section shall include such other provisions and requirements as
the Secretary determines are necessary to carry outl the objec-
tives of this section.

(d) REVIEW OF PLAN.—

(1) GENERAL RULE.—The Secretary shall review a plan sub-
mitted under this section for the purpose of determining wheth-
er or not such plan meets the requirements of this section, in-
cluding the regulations issued under this section.

(2) Di1sapPROVAL.—If the Secretary determines that a plan re-
viewed under this subsection fails to meet the requirements of
this section, the Secretary shall disapprove the plan and notify
the public entity which submitted the plan of such disapproval
and the reasons therefor.

(3) MODIFICATION OF DISAPPROVED PLAN.—Not later than 90
days after the date of disapproval of a plan under this subsec-
tion, the public entity which submitted the plan shall modify
the plan to meet the requirements of this section and shall
submit to the Secretary, and commence implementation of, such
modified plan.

(e) DIScrIMINATION DEFINED.—As used in subsection (a), the term
“discrimination’ includes—

(1) a failure of a public entity to which the regulations issued
under this section apply to submit, or commence implementa-
tion of, a plan in accordance with subsections (cX6) and (cX?);

(2) a failure of such entity to submit, or commence implemen-
tation of, a modified plan in accordance with subsection (dX3);

(8) submission to the Secretary of a modified plan under sub-
section (dX8) which does not meet the requirements of this sec-
tion; or

(4) a failure of such entity to provide paratransit or other spe-
cial transportation services in accordance with the plan or
modified plan the public entity submitted to the Secretary
under.this section. .

() StaTturory CONSTRUCTION.—Nothing in this section shall be
construed as preventing a public entity—

H. Rept. 101-596 — 2
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(1) from providing paratransit or other special transportation
services at a level which is greater than the level of such serv-
Lces which are required by this section,

(2) from providing paratransit or other special transportation
services in addition to those paratransit and special transporta-
tion services required by this section, or

(3) from providing such services to individuals in addition to
those individuals to whom such services are required to be pro-
vided by this section.

SKC. 224, PUBLIC ENTITY OPERATING A DEMAND RESPONSIVE SYSTEM.

- If a public entity operates a demand responsive system, it shall be
considered discrimination, for purposes of section 202 of this Act
and section 504 of the Rehabilitation Act of 1973 (29 U.S.C. 794), for
such entity to purchase or lease a new vehicle for use on such
system, for which a solicitation is made after the 30th day following
the effective date of this section, that is not readily accessible to and
usable by individuals with disabilities, including individuals who
use wheelchairs, unless such system, when viewed in its entirety,
provides a level of service to such individuals equivalent to the level
of service such system provides to individuals without disabilities.
SEC. 225. TEMPORARY RELIEF WHERE LIFTS ARE UNAVAILABLE.

(@) GrRANTING.—With respect to the purchase of new buses, a
public entity may apply for, and the Secretary may temporarily re-
lieve such public entity from the obligation under section 222(a) or
224 to purchase new buses that are readily accessible to and usable
by individuals with disabilities if such public entity demonstrates
to the satisfaction of the Secretary—

(1) that the initial solicitation for new buses made by the
public entity specified that all new buses were to be lift-
equipped and were to be otherwise accessible to and usable by
individuals with disabilities;

(2) the unavailability from any qualified manufacturer of hy-
draulic, electromechanical, or other lifts for such new buses;

(3) that the public entity seeking temporary relief has made
good faith efforts to locate a qualified manufacturer to supply
the lifts to the manufacturer of such buses in sufficient time to
comply with such solicitation; and

(4) that any further delay in purchasing new buses necessary
to obtain such lifts would significantly impair transportation
services in the community served by the public entity.

(b) DUuraTiON AND NotIicE T0 CONGRESS.—Any relief granted
under subsection (a) shall be limited in duration by a specified date,
and the appropriate committees of Congress shall be notified of any
such relief granted.

(c) FRAUDULENT APPLICATION.—If, at any time, the Secretary has
reasonable cause to believe that any relief granted under subsection
(a) was fraudulently applied for, the Secretary shall—

(1) cancel such relief if such relief is still in effect; and

(2) take such other action as the Secretary considers appropri-
ate.



19

SEC. 226. NEW FACILITIES.

For purposes of section 202 of this Act and section 504 of the Re-
habilitation Act of 1978 (29 U.S.C. 794), it shall be considered dis-
crimination for a public entity to construct a new facility to be used
in the provision of designated public transportation services unless
such facility is readily accessible to and usable by individuals with
disabilities, including individuals who use wheelchairs.

SEC. 227. ALTERATIONS OF EXISTING FACILITIES.

(a) GENERAL RULE.—With respect to alterations of an existing fa-
cility or part thereof used in the provision of designated public
transportation services that affect or could affect the usability of the
facility or part thereof, it shall be considered discrimination, for
purposes of section 202 of this Act and section 504 of the Rehabilita-
tion Act of 1978 (29 U.S.C. 794), for a public entity to fail to make
such alterations (or to ensure that the alterations are made) in such
a manner that, to the maximum extent feasible, the altered portions
of the facility are readily accessible to and usable by individuals
with disabilities, including individuals who use wheelchairs, upon
the completion of such alterations. Where the public entity is under-
taking an alteration that affects or could affect usability of or
access to an area of the facility containing a primary function, the
entity shall also make the alterations in such a manner that, to the
maximum extent feasible, the path of travel to the altered area and
the bathrooms, telephones, and drinking fountains serving the al-
tered area, are readli)ly accessible to and usable by individuals with
disabilities, including individuals who use wheelchairs, upon com-
pletion of such alterations, where such alterations to the path of
travel or the bathrooms, telephones, and drinking fountains serving
the altered area are not disproportionate to the overall alterations

~in terms of cost and scope (as determined under criteria established
by the Attorney General).

(b) SPECIAL RULE FOR STATIONS.—

(1) GENERAL RULE.—For purposes of section 202 of this Act
and section 504 of the Rehabilitation Act of 1978 (29 U.S.C.
794), it shall be considered discrimination for a public entity
that provides designated public transportation to fail, in ac-
cordance with the provisions of this su&ctiom to make key sta-
tions (as determined under criteria established by the Secretary
by regulation) in rapid rail and light rail systems readily acces-
sible to and usable by individuals with disabilities, including
individuals who use wheelchairs.

(2) RAPID RAIL AND LIGHT RAIL KEY STATIONS.—

(A) AccessiBILITY.—Except as otherwise provided in this
paragraph, all key stations (as determined under criteria
establisﬁed by the Secretary by regulation) in rapid rail
and light rail systems shall be made readily accessible to
and usable by individuals with disabilities, including indi-

J viduals who use wheelchairs, as soon as practicable but in
no event later than the last day of the $-year period begin-
ning on the effective date of this paragraph.

) EXTENSION FOR EXTRAORDINARILY EXPENSIVE STRUC-
TURAL CHANGES.—The Secretary may extend the S$-year
period under subparagraph (A) up to a 80-year periody for
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key stations in a rapid rail or light rail system which sta-
tions need extraordinarily expensive structural changes to,
or replacement of, existing facilities; except that by the last
day of the 20th year following the date of the enactment of
this Act at least % of such key stations must be readily ac-
cessible to and usable by individuals with disabilities.

(8) PLANS AND MILESTONES.—The Secretary shall require the
appropriate public entity to develop and submit to the Secretary
a plan for compliance with this subsection—

(A) that reflects consultation with individuals with dis-
abilities affected by such plan and the results of a public
hearing and public comments on such plan, and

(B) that establishes milesiones for achievement of the re-
quirements of this subsection.

SEC. 228. PUBLIC TRANSPORTATION PROGRAMS AND ACTIVITIES IN EXIST-

ING FACILITIES AND ONE CAR PER TRAIN RULE.

(a) PuBLic TRANSPORTATION PROGRAMS AND ACTIVITIES IN EXIST-
ING FAcILITIES.—

(1) IN GENERAL.—With respect to existing factlities used in
the provision of designated public transportation services, it
shall be considered discrimination, for purposes of section 202
of this Act and section 504 of the Rehabilitation Act of 1978 (29
U.S.C. 794), for a public entity to fail to operate a designated
public transportation program or activity conducted in such fa-
cilities so that, when viewed in the entirety, the program or ac-
tivity is readily accessible to and usable by individuals with
disabilities.

(2) ExceprioN.—Paragraph (1) shall not require a public
entity to make structural changes to existing facilities in order
to make such facilities accessible to individuals who use wheel-
chairs, unless and to the extent required by section 327(a) (relat-
ing to alterations) or section 227(b) (relating to key stations).

(3) UriLization.—Paragraph (1) shall not require a public
entity to which paragraph (2) applies, to provide to individuals
who use wheelchairs services made available to the general
public at such facilities when such individuals could not utilize
or benefit from such services provided at such facilities.

(b) ONE CAR PER TRAIN RULE.—

(1) GENERAL RULE.—Subject to paragraph (2), with respect to
2 or more vehicles operated as a train by a light or rapid rail
system, for purposes of section 202 of this Act and section 504 of
the Rehabilitation Act of 1978 (29 U.S.C. 794), it shall be con-
sidered discrimination for a public entity to fail to have at least
1 vehicle per train that is accessible to individuals with disabil-
ities, including individuals who use wheelchairs, as soon as
practicable but in no event later than the last day of the 5-year
period beginning on the effective date of this section.

(2) HisTORIC TRAINS.—In order to comply with paragraph (1)
with respect to the remanufacture of a vehicle (Z‘ historic char-
acter which is to be used on a segment of a light or rapid rail
system which is included on the National Register of Historic
Places, if making such vehicle readily accessible to and usable
by individuals with disabilities would significantly alter the
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historic character of such vehicle, the public entity which oper-
ates such system only has to make (or to purchase or lease a re-
manufactured vehicle with) those modifications which are nec-
essary to meet the uirements of section 222(cX1) and which
do not significantly alter the historic character of such vehicle.

SEC. 229. REGULATIONS.

(a) IN GENErRAL.—Not later than 1 year after the date of enact-
ment of this Act, the Secretary of Transportation shall issue regula-
tions, in an accessible format, necessary for carrying out this part
(other than section 223). ‘

(b) StaANDARDS.—The regulations issued under this section and
section 223 shall include standards applicable to facilities and vehi-
cles covered by this subtitle. The standards shall be consistent with
the minimum guidelines and requirements issued by the Architec-
tural and Transportation Barriers Compliance Board in accordance
with section 504 of this Act.

SEC. 230. INTERIM ACCESSIBILITY REQUIREMENTS.

If final regulations have not been issued pursuant to section 229,
for new construction or alterations for which a valid and appropri-
ate State or local building permit 18 obtained prior to the issuance
of final regulations under such section, and for which the construc-
tion or alteration authorized by such permit ins within one year
of the receipt of such permit and is comple under the terms of
such permit, compliance with the Uniform Federal Accessibility
Standards in effect at the time the building permit is issued shall
suffice to satisfy the requirement that facilities be readily accessible
to and usable by persons with disabilities as required under gections
226 and 227, except thatl, if such final regulations have not been
issued one year aftpier the Architectural and Transportation Barriers
Compliance Board has issued the supplemental minimum fmde
lines required under section 504(a) of this Act, compliance with such
supplemental minimum guidelines shall be necessary to satisfy the
requirement that facilities be readily accessible to and usable by per-
sons with disabilities prior to issuance of the final regulations.

SEC. 231. EFFECTIVE DATE.

(a) GENERAL RuLE.—Except as provided in subsection (b), this
p;:rt ihall become effective 18 months after the date of enactment of
this Act.

(b) ExcepTiON.—Sections 223, 228 (other than subsection (a)), 224,
225, 227(b), 228(b), and 229 shall become effective on the date of en-
actment of this Act.

PART II—PUBLIC TRANSPORTATION BY
INTERCITY AND COMMUTER RAIL

SEC. 241. DEFINITIONS.
As used in this part:

(1) ComMmuTER AUTHORITY.—The term ‘‘commuter authority”
has the meaning given such term in section 103(8) of the Rail
Pasgsenger Service Act (45 U.S.C. 502(8)). .

(2) COMMUTER RAIL TRANSPORTATION.—The term ‘“‘commuter
rail transportation” has the meaning given the term ‘commuter
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service” in section 103(9) of the Rail Passenger Service Act (45
U.S.C. 502¢9)).

(8) INTERCITY RAIL TRANSPORTATION.—The term ‘“intercity
rail transportation’’ means transportation provided by the Na-
tional Railroad Passenger Corporation.

(4) RAIL PASSENGER CAR.—The term ‘rail passenger car’
means, with respect to intercity rail transportation, single-level
and bi-level coach cars, single-level and bi-level dining cars,
single-level and bi-level sleeping cars, single-level and bi-level
lounge cars, and food service cars.

(5) REespoNnsIBLE PERSON.—The term ‘‘responsible person”
means—

(A) in the case of a station more than 50 percent of which
is owned by a public entity, such public entity;

(B) in the case of a station more than 50 percent of which
is owned by a private party, the persons providing intercity
or commuter rail transportation to such station, as allocat-
ed on an equitable basis by regulation by the Secretary of
Transportation; and

(C) in a case where no party owns more than 50 percent of
a station, the persons providing intercity or commuter rail
transportation to such station and the owners of the sta-
tion, other than private party owners, as allocated on an eq-
uitable basis by regulation by the Secretary of Transporta-

tion.

(6) StaTiON.—The term ‘‘station” means the portion of a prop-
erty located appurtenant to a right-of-way on which intercity or
commuter rail transportation is operated, where such portion is
used by the generalpgublic and is related to the prouvision of
such transportation, including passenger platforms, designated
waiting areas, ticketing areas, restrooms, and, where a public
entity providinferail transportation owns the property, conces-
sion areas, to the extent that such public entity exercises control
over the selection, design, construction, or alteration of the prop-
erty, but such term does not include flag stops.

SEC. 242. INTERCITY AND COMMUTER RAIL ACTIONS CONSIDERED DIS-
CRIMINATORY.
(a) INTERCITY RAIL TRANSPORTATION.—

(1) ONE CAR PER TRAIN RULE.—It shall be considered discrimi-
nation ﬁr purposes of section 202 of this Act and section 504 of
the Rehabilitation Act of 1978 (29 U.S.C. 794) for a person who
provides intercity rail transportation to fail to have at least one
passenger car per train that is readily accessible to and usable
by individuals with disabilities, including individuals who use
wheelchairs, in' accordance with regulations issued under sec-
tion 244, as soon as practicable, but in no event later than 5
years after the date of enactment of this Act.

(2) NEW INTERCITY CARS.—

(A) GENERAL RULE.—Except as otherwise provided in this
subsection with respect to individuals who use wheelchairs,
it shall be considered discrimination for purposes of section
202 of this Act and section 504 of the Reﬁabilitation Act of
1978 (29 US.C. 794) for a person to purchase or lease any
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new rail enger cars for use in intercity rail transporta-
tion, and for which a solicitation is made later than 30
days after the effective date of this section, unless all such
rail cars are readily accessible to and usable by individuals
with disabilities, including individuals who use wheel-
chairs, as prescribed by the Secretary of Transportation in
regulations issued under section 244.

(B) SPECIAL RULE FOR SINGLE-LEVEL PASSENGER COACHES
FOR INDIVIDUALS WHO USE WHEELCHAIRS.—Single-level pas-
senger coaches shall be required to—

(i) be able to be entered by an individual who uses a
wheelchair;

(i) have space to park and secure a wheelchair;

(tit) have a seat to which a passenger in a wheelchair
can transfer, and a space to fold and store such passen-
ger’s wheelchair; and

(iv) have a restroom usable by an individual who
uses a wheelchair,

only to the extent provided in paragraph (3).

(C) SPECIAL RULE FOR SINGLE-LEVEL DINING CARS FOR IN-
DIVIDUALS WHO USE WHEELCHAIRS.—Single-level dining
cars shall not be required to—

(i) be able to be entered from the station platform by
an individual who uses a wheelchair; or

(it) have a restroom usable by an individual who
uses a wheelchair if no restroom is provided in such
car for any passenger. )

(D) SPECIAL RULE FOR BI-LEVEL DINING CARS FOR INDIVID-
UALS WHO USE WHEELCHAIRS.—Bi-level dining cars shall
not be required to—

(i) be able to be entered by an individual who uses a
wheelchair;

(ii) have space to park and secure a wheelchair;

(iti) have a seat to which a passenger in a wheelchair
can transfer, or a space to fold an,f store such passen-
ger’s wheelchair; or

(iv) have a restroom usable by an individual who
uses a wheelchair.

(3) ACCESSIBILITY OF SINGLE-LEVEL COACHES.—

(A) GENERAL RULE.—It shall be considered discrimina-
tion for purposes of section 202 of this Act and section 504
of the Rehabilitation Act of 1978 (29 US.C. 794) for a
person who frovides intercity rail transportation to fail to

have on each train which includes one or more single-level
rail passenger coaches—
(i) a number 0{ spaces—
() to park and secure wheelchairs (to accommo-

date individuals who wish to remain in their
wheelchairs) equal to not less than one-half of the
number of s,l;ﬁgle-level rail passenger coaches in
such train; a

D to fold and store wheelchairs (to accommo-
date individuals who wish to transfer to coach
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seats) equal to not less than one-half of the
number of single-level rail passenger coaches in
such train, ,
as soon as practicable, but in no event later than 5
years after the date of enactment of this Act; and

(it) a number of spaces—

(D) to park and secure wheelchairs (to accommo-
date individuals who wish to remain in their
wheelchairs) equal to not less than the total
number of s’z;ggle-level rail passenger coaches in
such train; a

D to fold and store wheelchairs (to accommo-
date individuals who wish to transfer to coach
seats) equal to not less than the total number of
single-level rail passenger coaches in such train,

as soon as practicable, but in no event later than 10 years
after the date of enactment of this Act.

(B) LocATiON.—Spaces required by subparagraph (A)
shall be located in single-level rail passenger coaches or
food service cars.

(C) LiMrraTion.—Of the number of spaces required on a
train by subparagraph (A), not more than two spaces to
park and secure wheelchairs nor more than two spaces to
fold and store wheelchairs shall be located in any one
coach or food seruvice car. :

(D) OTHER ACCESSIBILITY FEATURES.—Single-level rail
passenger coaches and food service cars on which the spaces
required by subparagraph (A) are located shall have a rest-
room usable by an individual who uses a wheelchair and
shall be able to be entered from the station platform by an
individual who uses a wheelchair.

(4) FooD SERVICE.—

(A) SINGLE-LEVEL DINING CARS.—On any train in which a
single-level dining car is used to provide food service—

(D) if such single-level dining car was purchased after
the date of enactment of this Act, table service in such
ct}zlz ght;ll provided to a passenger who uses a wheel-
chair if—

(D the car adjacent to the end of the dinin?f car
thmufeh which a wheelchair may enter is itself ac
cessible to a wheelchair;

(D such passenger can exit to the platform from
the car such passenger occupies, move down the
platform, and enterngle adjacent accessible car de-
8cri in subclause (I) without the necessity of the
train being moved within the station; and

amn s to park and secure a wheelchair is
available in the dining car at the time such pas-
senger wishes to eat ’?g" such passenger wishes to
remain in a wheelchair), or space to store and fold

. a wheelchair is available in the dining car at the

time such passenger wishes to eat (if such passen-
ger wishes to transfer to a dining car seat); and
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(i) appropriate auxiliary aids and services, including
a hard surface on which to eat, shall be provided to
ensure that other equivalent food service is available to
individuals with disabilities, including individuals
who use wheelchairs, and to passengers traveling with
such individuals.

Unless not practicable, a person providing intercity rail
transportation shall place an accessible car adjacent to the
end of a dining car described in clause (i) through which
an individual who uses a wheelchair may enler.

(B) BI-LEVEL DINING CARS.—On any train in which a bi-
level dining car is used to provide food service—

() if such train includes a bi-level lounge car pur-
chased after the date of enactment of this Act, table
service in such lounge car shall be provided to individ-
uals who use wheelchairs and to other passengers; and

(it) appropriate auxiliary aids and services, including
a hard surface on which to eat, shall be provided to
ensure that other equivalent food service is available to
individuals with disabilities, including individuals
who use wheelchairs, and to passengers traveling with

- such individuals.
(b) CoMMUTER Ra1L TRANSPORTATION.—

(1) ONE cAR PER TRAIN RULE.—It shall be considered digcrimi-
nation for purposes-of section 202 of this Act and section 504 of
the Rehabilitation Act of 1978 (29 U.S.C. 794) for a person who
provides commuter rail transportation to fail to have at least
one passenger car per train that is readily accessible to and
usable by individuals with disabilities, including individuals
who use wheelchairs, in accordance with regulations issued
under section 244, as soon as practicable, but in no event later
than 5 years after the date of enactment of this Act.

(2) NEW COMMUTER RAIL CARS.—

(A) GENERAL RULE.—It shall be considered discrimina-
tion [gr ﬁgum of section 202 of this Act and section 504
of t habilitation Act of 1978 (29 US.C. 794) for a
person to purchase or lease any new rail passenger cars for
use in commuter rail transportation, and for which a solici-
tation is made later than 30 days after the effective date of
this section, unless all sucl rail cars are readily accessible
to and usable by individuals with disabilities, including
individuals who use wheelchairs, as prescribed by the Sec-
geﬁzry of Transportation in regulations issued under section

(B) AccrssiBiLrty.—For purposes of section 202 of this
Act and section 504 of the Rehabilitation Act of 1978 (29
U.S.C. 794), a requirement that a rail passenger car used in
commuter rail transportation be accessible to or readily ac-
cessible to and le by individuals with disabilities, in-
cluding individuals who use wheelchairs, shall not be con-
strued to require—

(1) a restroom usable by an individual who uses a
wheelchair if no restroom is provided in such car for

any passenger;



26

(ii) space to fold and store a wheelchair; or
(iii) a seat to which a passenger who uses a wheel-
chair can transfer.

(¢c). UsEp Rair CArS.—It shall be considered discrimination for
purposes of section 202 of this Act and section 504 of the Rehabilita-
tion Act of 1978 (29 U.S.C. 794) for a person to purchase or lease a
used rail passenger car for use in intercity or commuter reil trans-
portation, unless such person makes demonstrated good faith efforts
to purchase or lease a used rail car that is readily accessible to and
usable by individuals with disabilities, including individuals who
use wheelchairs, as prescribed by the Secretary of Transportation in
regulations issued under section 244.

(d) REMANUFACTURED RAIL CARS.—

(1) REMANUFACTURING.—It shall be considered discrimination
for purposes of section 202 of this Act and section 504 of the Re-
habilitation Act of 1978 (29 U.S.C. 794) for a person to remanu-
facture a rail passenger car for use in intercity or commuter rail
transportation so as to extend its usable life for 10 years or
more, unless the rail car, to the maximum extent feasible, is
made readily accessible to and usable by individuals with dis-
abilities, including individuals who use wheelchairs, as pre-
scribed by the Secretary of Transportation in regulations lssued
under section 244.

(2) PURCHASE OR LEASE.—It shall be considered dtscrzmzna-
twn £zr pu of section 202 of this Act and section 504 of

habz itation Act of 1978 (29 U.S.C. 794) for a person to
purchase or lease a remanufactured rail passenger car for use in
intercity or commuter rail transportation unless such car was
remanufactured in accordance with paragraph (1).

(e) STATIONS.—

(1) NEw STATIONS.—It 8hall be considered discrimination for
purposes of section 202 of this Act and section 504 of the Reha-
bilitation Act of 1978 (29 US.C. 794) for a person to-build a
new station for use in intercity or commuter rail transportation
that is not readily accessible to and usable by individuals with
disabilities, including individuals who use wheelchairs, as pre-
scribed by the Secretary of Transportation in regulations issued
under section 244.

(2) EXISTING STATIONS.—

(A) FAILURE TO MAKE READILY ACCESSIBLE.—

(i) GENERAL RULE.—It shall be considered discrimi-
nation for purposes of section 202 of this Act and sec-
tion 504 fp the Rehabilitation Act of 1978 (29 U.S.C.
794) for a responsible person to fail to make existing

_stations in the intercity rail transportation system, and

existing key stations in commuter rail transportation

systems, readily accessible to and usable by individuals

with disabilities, including individuals who use wheel-

chazrs as prescrlbed by the Secretary of Transportation
lations issued under section ’3 44.

( PERIOD FOR COMPLIANCE.—

(@) INTERCITY RAIL.—All 8tations in the intercity
rail transportation system shall be made readily
accessible to and usable by individuals with dis-



21

- abilities, including individuals who use wheel-

--schairs, as soon as practicable, but in no event later

lt4han 20 years afier the date of enactment of this
ct.

(1) CoMMUTER RAIL.—Key stations in commuter
rail transportation systems shall be made readily
accessible to and usable by individuals with dis-
abilities, including individuals who use wheel-
chairs, as soon as practicable but in no event later
than 8 years after the date of enactment of this
Act, except that the time limit may be extended by
the Secretary of Transportation up to 20 years after
the date of enactment of this Act in a case where
the raising of the entire passenger platform is the
only means available of attaining accessibility or
where other extraordinarily expensive structural
changes are necessary to attain accessibility.

(iii) DESIGNATION OF KEY STATIONS.—Each commuter
authority shall designate the key stations in its com-
muter rail transportation system, in consultation with
individuals witlfo disabilities and organizations repre-
senting such individuals, taking into consideration
such factors as high ridership and whether such sta-
tion serves as a transfer or feeder station. Before the
final designation of key stations under this clause, a
commuter authority shall hold a public hearing.

(iv) PLANS AND MILESTONES.— Secretary of Trans-
portation shall require the appropriate person to devel-
op a plan for carrying out this subparagraph that re-

ts consultation with individuals with disabilities
affected by such plan and that establishes milestones
for achievement of the requirements of this subpara-

ph.
(B%EQUIREMENT WHEN MAKING ALTERATIONS.—

(i) GENERAL RULE.—It shall be considered discrimi-
nation, for purposes of section 202 of this Act and sec-
tion 504 of the Rehabilitation Act of 1978 (89 U.S.C.
794), with respect to alterations of an existing station
or part thereof in the intercity or commuter rail trans-
portation systems that affect or could affect the usabil-
ity of the station or part thereof, for the responsible
person, owner, or person in control of the station to fail
to make the alterations in such a manner that, to the
maximum extent feasible, the altered portions of the
station are readily accessible to and usable by individ-
uals with disabilities, including individuals who use
wheelchairs, upon completion o?iuch alterations.

(ii) ALTERATIONS TO A PRIMARY FUNCTION AREA.—It
shall be considered discrimination, for purposes of sec-
tion 202 of this Act and section 504 of the Rehabilita-
tion Act of 1978 (29 U.S.C. 794), with respect to alter-
ations that affect or could affect the usability of or
access to an area of the station containing a primary
function, for the responsible person, owner, or person in
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control of the station to fail to make the alterations in
such a manner that, to the maximum extent feasible,
the path of travel to the altered area, and the bath-
rooms, telephones, and drinking fountains serving the
altered area, are readily accessible to and usable by in-
dividuals with disabilities, including individuals who
use wheelchairs, upon completion of such alterations,
where such alterations to the path of travel or the
bathrooms, telephones, and drinking fountains serving
the altered area are not disproportionate to the overall
alterations in terms of cost and scope (as determined
under criteria established by the Attorney General).

(C) REQUIRED COOPERATION.—It shall be considered dis-
crimination for purposes of section 202 of this Act and sec-
tion 504 of the Rehabilitation Act of 1978 (29 U.S.C. 794)
for an owner, or person in control, of a station governed by
subparagraph (A) or (B) to fail to provide reasonable coop-
eration to a responsible person with respect to such station
in that responsible person’s efforts to comply with such sub-

ph. An owner, or person in control, of a station
shall be liable to a responsible person for any failure to pro-
vide reasonable cooperation as required by this subpara-
graph. Failure to receive reasonable cooperation required by
this subparagraph shall not be a defense to a claim of dis-
crimination under this Act.

SEC. 243. CONFORMANCE OF ACCESSIBILITY STANDARDS.

Accessibility standards included in regulations issued under this
part shall be consistent with the minimum guidelines issued by the
Architectural and Transportation Barriers Compliance Board under
section 504(a) of this Act.

SEC. 244, REGULATIONS.

Not later than 1 year after the date of enactment of this Act, the
Secretary of Transportation shall issue regulations, in an accessible
format, necessary for carrying out this part.

SEC. 245. INTERIM ACCESSIBILITY REQUIREMENTS.

(a) StaTIONS.—If final regulations have not been issued pursuant
to section 244, for new construction or alterations for which a valid
and appropriate State or local building permit is obtained prior to
the issuance of final regulations under such section, and for which
the construction or alteration authorized by such permit begins
within one year of the receipt of such permit and is completed under
the terms of such permit, compliance with the Uniform Federal Ac-
cessibility Standards in effect at the time the building permit is
issued shall suffice to satisfy the requirement that stations be read-
tly accessible to and usable by persons with disabilities as required
under section 242(e), except that, if such final regulations have not
been issued one year after the Architectural and Transportation
Barriers Compliance Board has issued the supplemental minimum
guidelines required under section 504(a) of this Act, compliance
with such supplemental minimum guidelines shall be necessary to
satisfy the requirement that stations be readily accessible to and
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uslgble by persons with disabilities prior to issuance of the final reg-
ulations.

(b) RarL PasseNGER Cars.—If final regulations have not been
issued pursuant to section 244, a person shall be considered to have
complied with the requirements of section 242(a) through (d) that a
rail passenger car be readily accessible to and usable by individuals
with disabilities, if the design for such car complies with the laws
and regulations (including the Minimum Guidelines and Require-
ments for Accessible Design and such supplemental minimum
guidelines as are issued under section 504(a) of this Act) governing
accessibility of such cars, to the extent that such laws and regula-
tions are not inconsistent with this part and are in effect at the
time such design is substantially completed.

SEC. 246. EFFECTIVE DATE.

(a) GENERAL RuLe.—Except as provided in subsection (b), this
part shall become effective 18 months after the date of enactment of
this Act.

(b) ExceprioNn.—Sections 242 and 244 shall become effective on
the date of enactment of this Act.

TITLE III—PUBLIC ACCOMMODATIONS AND
SERVICES OPERATED BY PRIVATE ENTI-
TIES

SEC. 301. DEFINITIONS.
As used in this title:
(1) CoMMERCE.—The term “commerce” means travel, trade,
traffic, commerce, transportation, or communication—
(A) among the several States;
(B) between any foreign country or any territory or posses-
sion and any State; or
(C) between points in the same State but through another
State or foreign country.

(2) COMMERCIAL FACILITIES.—The term ‘“commercial facili-

ties” means facilities—

(A) that are intended for nonresidential use; and

(B) whose operations will affect commerce.
Such term shall not include railroad locomotives, railroad
freight cars, railroad cabooses, railroad cars described in sec-
tion 242 or covered under this title, railroad rights-of-way, or
facilities that are covered or expressly exempted from coverage
under the Fair Housing Act of 1968 (42 U.S.C. 8601 et seq.).

(3) DEMAND RESPONSIVE SYSTEM.—The term “demand respon-
sive system” means any system of providing transportation of
individuals by a vehicle, other than a system which is a fixed
route system.

4) Fixep roOUTE SYSTEM.—The term ‘fixed route system”’
means a system of providing transportation of individuals
(other than by aircraft) on which a vehicle is operated along a
prescribed route according to a fixed schedule.
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(5) OVER-THE-ROAD BUS.—The term “over-the-road bus”’ means
a bus characterized by an elevated passenger deck located over a

baggaﬁ compartment.
6) VATE ENTITY.—The term ‘private entity”’ means any
entity other than a public entity (as defined in section 201(1)).

(7) PuBLic AcCOMMODATION.—The following private entities
are considered public accommodations for purposes of this title,
if the operations of such entities affect commerce—

(A) an inn, hotel, motel, or other place of lodgini,aexcept
for an establishment located within a building that con-
tains not more than five rooms for rent or hire and that is
actually occupied by the proprietor of such establishment as
the residence of such proprietor;

(B) a restaurant, bar, or other establishment serving food
or drink;

(C) a motion picture house, theater, concert hall, stadium,
or other place of exhibition or entertainment;

(D) an auditorium, convention center, lecture hall, or
other place of public gathering;

(E) a bakery, grocery store, clothing store, hardware store,
shopping center, or other sales or rental establishment;

(ﬁf a laundromat, drycleaner, bank, barber shop, beauty
shop, travel service, shoe repair service, funeral parlor, gas
slation, office of an accountant or lawvyer, pharmacy, insur-
ance office, professional office of a health care provider,
hospital, or other service establishment;

(G) a terminal, depot, or other station used for specified
public transportation;

(H) a museum, library, gallery, or other place of public
display or collection;

) a park, zoo, amusement park, or other place of recrea-
tion;

(J) a nursery, elementary, secondary, unde uate, or
postgraduate private school, or other place of education;

) a day care center, senior citizen center, homeless shel-
ter, food bank, adoption agency, or other social service
center establishment; and

(L) a gymnasium, health spa, bowling alley, golf course,
or other place of exercise or recreation.

(8) RAlL AND RAILROAD.—The terms ‘rail” and “railroad”
have the meaning given the term “railroad” in section 20%(e) of
the Federal Railroad Safety Act of 1970 (45 U.S.C. 481(e)).

(9) ReapILY ACHIEVABLE.—The term ‘readily achievable”
means easily accomplishable and able to be carried out without
much difficulty or expense. In determining whether an action is
readily achievable, factors to be considered include—

4 (A) the nature and cost of the action needed under this

ct; .

(B) the overall financial resources of the facility or facili-
ties involved in the action; the number of persons employed
at such facility; the effect on expenses ancfe resources, or the
;mp;zpt otherwise of such action upon the operation of the
actlity;
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(C) the overall financial resources of the covered entity;
the overall size of the business of a covered entity with re-
:;(}))ce;t to the number of its employees; the number, type, and
tion of its facilities; and
(D) the type of operation or operations of the covered
entity, including the composition, structure, and functions
of the workforce of such entity; the geographic separateness,
administrative or fiscal relationship of the facility or fa-
cilities in question to the covered entity.
(10) SPECIFIED PUBLIC TRANSPORTATION.—The term “?eciﬁed
or any

other conveyance (other than by aircraft) that provides the gen-
eral public with general or special service (including charter
service) on a regular and continuing basis.

(11) VEHICLE.—The term ‘vehicle” does not include a rail
Dpassenger car, railroad locomotive, railroad freight car, railroad
caboose, or a railroad car described in section 242 or covered
under this title.

SEC. 302. PROHIBITION OF DISCRIMINATION BY PUBLIC ACCOMMODATIONS.
GenEraL Rure.—No individual shall be discriminated
inst on the basis of disability in the full and equal enjoyment of
goods, services, facilities, privileges, advantages, or accommoda-
tions of any place of public accommodation by any person who
owns, leases (or leases to), or operates a place of public accommoda-

(b) CONSTRUCTION.—
(1) GENERAL PROHIBITION.—

(A) AcTTvITIES. —

(i) DENIAL OF PARTICIPATION.—It shall be discrimi-
natory to subject an individual or class of individuals
on the basis of a disability or disabilities of such indi-
vidual or class, directly, or through contractual, licens-
ing, or other arrangements, to a denial of the opportu- -
nity of the individual or class to participate in or bene-
fit from the goods, services, facilities, privileges, advan-
tages, or accommodations of an entity.

(it) PARTICIPATION IN UNEQUAL BENEFIT.—It shall be
discriminatory to afford an individual or class of indi-
viduals, on the basis of a disability or disabilities of
such individual or class, directly, or through contrac-
tual, licensing, or other arrangements with the opportu-
nity to participate in or benefit from a good, service, fa-
czllty, privi advantage, or accommodation that is

ual to that affo to other individuals.

(u SEPARATE BENEFIT.—It shall be discriminatory
to provide an individual or class of individuals, on the
basis of a disability or disabilities of such individual
or class, directly, or through contractual, licensing, or
other arrangements with @ good, service, facility, privi-
lege, advantage, or accommodation that is different or
separate from that provided to other individuals,
unless such action is necessary to provx.de the individ-
ual or class of individuals with a good, service, facili-



32

ty, privilege, advantage, or accommodation, or other op-
portunity that is as effective as that provided to others.

(iv) INDIVIDUAL OR CLASS OF INDIVIDUALS.—For pur-
poses of clauses (1) through (iii) of this subparagraph,
the term “‘individual or class of individuals” refers to
the clients or customers of the covered public. accommo-
dation that enters into the contractual, licensing or
other arrangement.

(B) INTEGRATED SETTINGS.—Goods, services, facilities,
privileges, advantages, and accommodations shall be af-
forded to an individual with a disability in the most inte-
grated setting appropriale to the needs of the individual.

(C) OPPORTUNITY TO PARTICIPATE.—Notwithstanding the
exigtence of separate or different programs or activities pro-
vided in accordance with this section, an individual with a
disability shall not be denied the opportunity to participate
)ifn such programs or activities that are not separate or dif-

erent.

(D) ADMINISTRATIVE METHODS.—An individual or entity
shall not, directly or through contractual or other arrange-
ments, utilize standards or criteria or methods of adminis-
tration—

(i) that have the effect of discriminating on the basis
of disability; or ,

(ii) that perpetuate the discrimination of others who
are subject to common administrative control.

(E) AssociATION.—It shall be discriminatory to exclude
or otherwise deny equal goods, services, facilities, privileges,
advantages, accommodations, or other opportunities to an
individual or entity because of the known disability of an
individual with whom the individual or entity is known to
have a relationship or association.

(2) SPECIFIC PROHIBITIONS.—

(A) DrscriMINATION.—For purposes of subsection (a), dis-
crimination includes—

(i) the imposition or application of eligibility criteria
that screen out or temfJ to screen out an individual
with a disability or any class of individuals with dis-
abilities from fully and equally enjoying any goods,
services, facilities, privileges, advankﬁs, or accommo-
dations, unless such criteria can be shown to be neces-
sary for the provision of the goods, services, facilities,
?r:;zi, , advantages, or accommodations being of-

ored:

(ii) a failure to make reasonable modifications in
policies, practices, or procedures, when such modifica-
tions are necessary to afford such goods, services, facili-
ties, privileges, advantages, or accommodations to indi-
viduals with disabilities, unless the entity can demon-
strate that making such modifications would funda-
mentally alter the nature of such goods, services, facili-
ties, privi advantages, or accommodations;

(iit) a fatlure to take such steps as may be necessary
to ensure that no individual with a disability is ex-
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cluded, denied services, segregated or otherwise treated
differently than other individuals because of the ab-
sence of auxiliary aids and services, unless the entity
can demonstrate that taking such steps would funda-
mentally alter the nature of the good, service, facility,
privilege, advantage, or accommodation being offered
or would result in an undue burden;

(iv) a failure to remove architectural barriers, and
communication barriers that are structural in nature,
in existing facilities, and transportation barriers in ex-
isting vehicles and rail passenger cars used by an es-
tablishment for transporting individuals (not includ-
ing barriers that can only be removed through the ret-
rofitting of vehicles or rail passenger cars by the instal-
lation of a hydraulic or other lift), where such removal
is readily achievable; and

(v) where an entity can demonstrate that the removal
of a barrier under clause (iv) is not readily achievable,
a failure to make such goods, services, facilities, privi-
leges, advantages or accommodations avatlable
through alternative methods if such methods are read-
ily achievable.

(B) FIXED ROUTE SYSTEM.—
(i) AccessiBiLrry.—It shall be considered discrimina-
- tion for a private entity which operates a fixed route
- gystem andpwhich is not subject to section 304 to pur-
chase or lease a vehicle with a seating capacity in
excess of 16 passengers (including the driver) for use on
such system, for which a solicitation is made after the
30th day following the effective date of this subpara-
"dph that is not readily accessible to and usable by
iduals with disabilities, including individuals

who use wheelchairs.

(it) EQUIVALENT SERVICE.—If a private entity which
operates a fixed route system and which is not subject
to section 304 purchases or leases a vehicle with a seat-
ing capacity of 16 passengers or less (including the
driver) for use on such system after the effective date of
this subpa ph that is not readily accessible to or
usable by individuals with disabilities, it shall be con-
sidered discrimination for such entity to fail to operate
such system so that, when viewed in its entirety, such
system ensures a level of service to individuals with
disabilities, including individuals who use wheel-
chairs, equivalent to the level of service provided to in-
dividuals without disabilities.

(C) DEMAND RESPONSIVE SYSTEM.—For purposes of subsec-
tion (a), discrimination includes—

(i) a failure of a private entity which operates a
demand responsive system and which is not subject to
section 304 to operate such system so that, when viewed
in it entirety, such system ensures a level of service to
individuals with disabilities, including individuals

H. Rept. 101-596 — 3
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who use wheelchairs, equivalent to the level of service
provided to individuals without disabilities; and

(ii) the purchase or lease by such entity for use on
such system of a vehicle with a seating capacity in
excess of 16 passengers (including the driver), for which
solicitations are made after the 30th day following the
effective date of this subparagraph, that is not readily
accessible to and usable by n.dp viduals with disabil-
ities (including individuals who use wheelchairs)
unless such entity can demonstrate that such system,
when viewed in its entirety, provides a level of service
to individuals with disabilities equivalent to that pro-
vided to individuals without disabilities.

(D) OVER-THE-ROAD BUSES.—

(i) LIMITATION ON APPLICABILITY.—Subparagraphs
(B) and (C) do not apply to over-the-road buses.

(it) ACCESSIBILITY REQUIREMENTS.—For purposes of
subsection (a), discrimination includes (I) t/lz)e purchase
or lease of an over-the-road bus which does not comply
with the regulations issued under section 506(aX?) by a
private entity which provides transportation of individ-
uals and which s not primarily engaged in the busi-
ness of transporting people, and (II) any other failure
of such entity to comply with such regulations.

(8) Specrric consTrucTION.—Nothing in this title shall re-
quire an entity to permit an individual to participate in or ben-
efit from the goods, services, facilities, privileges, advantages
and accommodations of such entity where such individual poses
a direct threat to the health or safety of others. The term
“direct threat’” means a s nificant risk to the health or safety
of others that cannot be eliminated by a modification offoh-
cies, practices, or procedures or by the provtswn of auxilia
aids or services.

SEC. 303. NEW CONSTRUCTION AND ALTERATIONS IN PUBLIC ACCOMMODA-
TIONS AND COMMERCIAL FACILITIES.

(a) AppLicATION OF TERM.—Except as provided in subsection (b),
as applied to public accommodations and commercial facilities, dis-
crimination for purposes of section 302(u) includes—

(1) a failure to design and construct facilities for first occu-
pancy later than §0 months after the date of enactment of this
Act that are readily accessible to and usable by individuals
with disabilities, except where an entity can demonstrate that it
is structurally impracticable to meet the requirements of such
subsection in accordance with standards set forth or incorporat-
ed by reference in regulations issued under this title; and

(2) with respect to a facility or part thereof that is altered by,
on behalf of, or for the use of an establishment in a manner
that affects or could affect the usability of the facility or part
thereof, a failure to make alterations in such a manner that, to
the maximum extent feasible, the altered portions of the facility
are readily accessible to and usable by individuals with disabil-
ities, including individuals who use wheelchairs. Where the
entity is undertaking an alteration that affects or could affect
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usability of or access to an area of the facility containing a pri-
mary function, the entity shall also make the alterations in
such a manner that, to the maximum extent feasible, the path
of travel to the altered area and the bathrooms, telephones, and
drinking fountains serving the altered area, are readily accessi-
ble to and usable by individuals with disabilities where such
alterations to the path of travel or the bathrooms, telephones,
and drinking fountains serving the altered area are not dispro-
portionate to the overall alterations in terms of cost and scope
(al.j determined under criteria established by the Attorney Gener-
al). :

(b) ELEvaTor.—Subsection (a) shall not be construed to require
the installation of an elevator for facilities that are less than three
stories or have less than 8,000 square feet per story unless the build-
ing is a shopping center, a shopping mall, or the professional office
of a health care provider or un the Attorney General determines
that a particular category of such facilities requires the installation
of elevators based on the usdge of such facilities.

SEC. 304. PROHIBITION OF DISCRIMINATION IN SPECIFIED PUBLIC TRANS-
PORTATION SERVICES PROVIDED BY PRIVATE ENTITIES.

(a) GENERAL RuLE.—No individual shall be discriminated
against on the basis of disability in the full and equal enjoyment of
specified public transportation services provided by a private entity
that is primarily engaged in the business of transporting people and
vhose operations affect commerce.

(b) ConsTrUCTION.—For purposes of subsection (a), discrimination
includes—

(1) the imposition or application by a entity described in sub-
section (a) of eligibility criteria that screen out or tend lo screen
out an individual with a disability or any class of individuals
with disabilities from fully enjoying the specified public trans-
portation services provided by the entity, unless such criteria
can be shown to be necessary for the provision of the services
being offered;

(2) the failure of such entity to—

(A) make reasonable modifications consistent with those
required under section S802(bXIXAXiL);

(B) provide auxiliary aids and services consistent with
the requirements of section 02(bX2XAXiii); and

(C) remove barriers consistent with the requirements of
section 302bX2XA) and with the requirements of section
303(aX2);

(3) the purchase or lease by such entity of a new vehicle (other
than an automobile, a van with a seating capacity of less than
8 ngers, including the driver, or an over-the-road bus)
which is to be used to provide specified public transportation
and for which a solicitation is made after the $0th day follow-
ing the effective date of this section, that i8 not readily accessi-
ble to and usable by individuals with disabilities, including in-
dividuals who use wheelchairs; except that the new vehicle need
not be readily accessible to and usable by such individuals if
the new vehicle is to be used solely in a demand responsive
system and if the entity can demonstrate that such system,
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when viewed in its entirety, provides a level of service to such
individuals equivalent to the level of service provided to the
general public;

(4XA) the purchase or lease by such entity of an over-the-road
bus which (i)es not comply with the regulations issued under
section $06(aX2); and

(B) any other failure of such entity to comply with such regu-
lations; and

(9) the purchase or lease by such entity of a new van with a
seating capacity of less than 8 passengers, including the driver,
which is to be used to provide spect public transportation
and for which a solicitation is made after the 30th day follow-
ing the effective date of this section that is not readily accessi-
ble to or usable by individuals with disabilities, including indi-
viduals who use wheelchairs; except that the new van need not
be readily accessible to and usable by such individuals if the
entity can demonstrate that the system for which the van is
being purchased or leased, when viewed in its entirety, provides
a level of service to such individuals equivalent to the level of
service provided to the general public;

(6) the purchase or lease by such entity of a new rail passen-
ger car that is to be used to provide specified public transporta-
tion, and for which a solicitation is made later than 80 days
afier the effective date of this paragraph, that is not readily ac-
cessible to and usable by individuals with disabilities, includ-
ing individuals who use wheelchairs; and

(?) the remanufacture by such entity of a rail passenger car
that is to be used to provide speciﬁedy public transportation 8o
as to extend its usable life for 10 years or more, or the purchase
or lease by such entity of such a rail car, unless the rail car, to
the maximum extent feasible, is made readily accessible to and
usable by individuals with disabilities, including individuals
who use wheelchairs.

(¢) HisTORICAL OR ANTIQUATED CARS.—

(1) ExceprioN.—To the extent that compliance with subsec-
tion (bX2XC) or (bX7) would significantly alter the historic or
antiquated character of a historical or antiquated rail passen-
ger car, or a rail station served exclusively by such cars, or
would result in violation of any rule, regulation, standard, or
order issued by the Secretary of Transportation under the Feder-
al Raé"lroad Safety Act of 1970, such compliance shall not be re-
quire

(2) DEFINITION.—AS used in this subsection, the term “histori-
cal or antiquated rail passenger car’ means a rail passenger
car—

(A) which is not less than 30 years old at the time of its
use for transporting individuals;
) the manufacturer of which is no longer in the busi-
ness of manufacturing rail passenger cars;, and
(C) which—
(1) has a consequential association with events or per-
sons significant to the past; or
(ii) embodies, or is being restored to embody, the dis-
tinctive characteristics o,?g a type of rail passenger car
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used in the past, or to represent a time period which
has passed.

SEC. 305. STUDY.

(a) PurPOSES.—The Office of Technology Assessment shall under-
take a study to determine—

(1) the access needs of individuals with disabilities to over-
the-road buses and over-the-road bus service; and

(9) the most cost-effective methods for providing access to
over-the-road buses and over-the-road bus service to individuals
with disabilities, particularly individuals who use wheelchairs,
through all forms of boarding options.

(b) CoNTENTS.—The study shall include, at a minimum, an analy-
8is of the following:

(1) The anticipated demand by individuals with disabilities
for accessible over-the-road buses and over-the-road bus service.

(2) The degree to which such buses and service, including any
service required under sections $04(bX4) and 806(aX2), are read-
tly accessible to and usable by individuals with disabilities.

(3) The effectiveness of various methods of providing accesst-
bility to such buses and service to individuals with disabilities.

(4) The cost of providing accessible over-the-road buses and
bus service to individuals with disabilities, including consider-
ation of recent technological and cost saving developments in
equipment and devices. .

(5) Possible design changes in over-the-road buses that could
enhance accessibility, inc"fuding the installation of accessible
restrooms which do not result in a loss of seating capacity.

(6) The impact of accessibility requirements on the continu-
ation of over-the-road bus service, with particular consideration
of the impact of such requirements on such service to rural com-
munities.

(c) ApvisOory CoMMITTEE.—In conducting the study required by
subsection (a), the Office of Technology Assessment shall establish
an advisory committee, which shall consist of—

(1) members selected from among private operators and manu-
facturers of over-the-road buses;

(2) members selected from among individuals with disabil-
ities, particularly individuals who use wheelchairs, who are po-
tential riders of such buses; and

(3) members selected for their technical expertise on issues in-
cluded in the study, including manufacturers of boarding as-
sistance equipment and devices.

The number of members selected under each of paragraphs (1) and
(2) shall be e?ual. and the total number of members selected under
paragraphs (1) and (2) shall exceed the number of members selected
under paragraph (3).

(d) DEADLINE.—The study required by subsection (a), along with
recommendations by the Office of Technology Assessment, including
any policy options for legislative action, sﬂll be submitted to the
President and Congress within 86 months after the date of the en-
actment of this Act. If the President determines that compliance
with the regulations issued pursuant to section 306(aX2XB) on or
before the applicable deadlines specified in section 306(aX2XB) will
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result in a significant reduction in intercity over-the-road bus serv-
ice, the President shall extend each such deadline by 1 year.

(¢) Review.—In developing the study required by subsection (a),
the Office of Technology Assessment shall provide a preliminary
draft of such study to the Architectural and Transportation Bar-
riers Compliance Board established under section 502 of the Reha-
bilitation Act of 1978 (29 U.S.C. 792). The Board shall have an op-
portunity to comment on such draft study, and any such comments
by the Board made in writing within 120 days after the Board’s re-
ceipt of the draft study shall be incorporated as part of the final
study required to be submitted under subsection (d).

SEC. 306. REGULATIONS. ’

(a) TRANSPORTATION PROVISIONS.—

(1) GENERAL RULE.—Not later than 1 year after the date of
the enactment of this Act, the Secretary of Transportation shall
issue regulations in an accessible format to carry out sections
802X 2XB) and (C) and to carry out section $04 (other than sub-
section (bX4)).

(2) SPECIAL RULES FOR PROVIDING ACCESS TO OVER-THE-ROAD
BUSES.—

(A) INTERIM REQUIREMENTS—

(i) IssuANCE.—Not later than 1 year after the date of
the enactment of this Act, the Secretary of Transporta-
tion shall issue regulations in an accessible format to
carry out sections $04(bX4) and SO2BXZXDX:i) that re-
quire each private entity which uses an over-the-road
bus to frovzde transportation of individuals to provide

lity to such bus; except that such regulations
shall not require any structural changes in over-the-
road buses in order to provide access to individuals
who use wheelchairs during the effective period of such
regulations and shall not require the purchase of
boarding assistance devices to provide access to such
individuals.

(ii) ErrecTivE PERIOD.—The regulations issued pur-
suant to this subparagraph shall be effective until the
effective date of the regulations issued under subpara-
graph (B).

(B) FINAL REQUIREMENT.—

(i) REVIEW OF STUDY AND INTERIM REQUIREMENTS.—
The Secretary shall review the study submitted under
section 805 and the regulations issued pursuant to sub-
paragraph (A).

(ii) Issuance.—Not later than 1 year after the date
of the submission of the study under section 305, the
Secretary shall issue in an accessible format new regu-
lations to carry out sections $04(bX4) and S02bXIXDXiv)
that require, taking into account the purposes of the
study under section $05 and any recommendations re-
sulting from such study, each private entity which uses
an over-the-road bus to provide transportation to indi-
viduals to provide accessibility to such bus to individ-
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uals with disabilities, including individuals who use
wheelchairs.

(iii) EFrFrCcTIVE PERIOD.—Subject to section $05(d),
the regulations issued pursuant to this subparagraph
shall take effect—

(I with respect to small providers of transporta-
tion (as defined by the Secretary), 7 years after the
date of the enactment of this Act; and

(ID with respect to other providers of transporta-
tion, 6 years afier such date of enactment.

(C) LIMITATION ON REQUIRING INSTALLATION OF ACCESSI-
BLE RESTROOMS.—The regulations issued pursuant to this
paragraph shall not require the installation of accessible
restrooms in over-the-road buses if such installation would
result in a loss of seating capacity.

(8) STANDARDS.— regulations issued pursuant to this sub-
section shall include standards applicable to facilities and ve-
hicles covered by sections $02(bX2) and 804.

(b) OrHER PrOVISIONS.—Not later than 1 year after the date of
he enactment of this Act, the Attorney General shall issue regula-
ions in an accessible format to carry out the provisions of this title
tot referred to in subsection (a) that include standards applicable to
acilities and vehicles covered under section 802,

(c) Consistency Wita ATBCB GuipeLINES.—Standards included
n regulations issued under subsections (a) and (b) shall be consist-
nt with the minimum guidelines and requirements issued by the
\rchitectural and Transportation Barriers Compliance Board in ac-
ordance with section 504 of this Act.

(d) INTERIM ACCESSIBILITY STANDARDS.—

(1) FaciLrries.—If final regulations have not been issued pur-
suant to this section, for new construction or alterations for
which a valid and appropriate State or local building permit is
obtained prior to the issuance of final regulations under this
section, and for which the construction or alteration authorized
by such permit begins within one year of the receipt of such
permit and is completed under the terms of such permit, compli-
ance with the Uniform Federal Accessibility Standards in effect
at the time the building permit is issued siall suffice to satisfy
the requirement that facilities be readily accessible to and
usable by persons with disabilities as uired under section
308, except that, if such final lations have not been issued
one year after the Architectural and Transportation Barriers
Compliance Board has issued the supplemental minimum
guidelines required under section 504(a) of this Act, compliance
with such supplemental minimum guidelines shall be necessary
to satisfy the requirement that facilities be readily accessible to
and usable by persons with disabilities prior to issuance of the
final regulations.

(2) VEHICLES AND RAIL PASSENGER CARS.—If final regulations
have not been issued pursuant to this section, a private entity
shall be considered to have complied with the requirements of
this title, if any, that a vehicle or rail passenger car be readily
accessible to and usable by individuals with disabilities, if the
design for such vehicle or car complies with the laws and regu-
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lations (including the Minimum Guidelines and Requirements
for Accessible Design and such su§plemental minimum guide-
lines as are iss under section 504(a) of this Act) governi
accessibility of such vehicles or cars, to the extent that suc
laws and regulations are not inconsistent with this title and
are in effect at the time such design is substantially completed.
SEC. 307. EXET'THOII’VTgONS FOR PRIVATE CLUBS AND RELIGIOUS ORGANIZA-
The provisions of this title shall not apply to private clubs or es-
tablishments exempted from coverage under title II of the Civil
Rights Act of 1964 (42 U.S.C. 2000-a(e) or to religious organizations
or entities controlled by religious organizations, including places of
worship.
SEC. 308. ENFORCEMENT.
(a) IN GENERAL.—

(1) AVAILABILITY OF REMEDIES AND PROCEDURES.—The reme-
dies and procedures set forth in section 204(a) of the Civil
Rights Act of 1964 (42 U.S.C. 2000a-8(a)) are the remedies and
procedures this title provides to any person who is being subject-
ed to discrimination on the basis of disability in violation o
this title or who has reasonable grounds for believing that suc
person is about to be subjected to discrimination in violation o,
section S03. Nothing in this section shall require a person wit
a disability to engage in a futile gesture if such person has
actual notice that a person or organization covered by this title
does not intend to comply with its provisions.

(2) InyuncTIvE RELIEF.—In the case of violations of section
S02(bXZXAXiv) and section 808(a), injunctive relief shall include
an order to alter facilities to make such facilities readily acces-
sible to and usable by individuals with disabilities to the extent
required by this title. Where appropriate, injunctive relief shall
also include requiring the provision of an auxiliary aid or serv-
ice, modification of a policy, or provision of alternative meth-
ods, to the extent required by this title.

(b) ENFORCEMENT BY THE ATTORNEY GENERAL.—

(1) DENIAL OF RIGHTS.—

(A) DUTY TO INVESTIGATE.—

(i) IN GENERAL.—The Attorney General shall investi-
gate alleged violations of this title, and shall under-
take periodic reviews of compliance of covered entities
under this title.

(ii) ATTORNEY GENERAL CERTIFICATION.—On the ap-
plication of a State or local government, the Atiorney
General may, in consultation with the Architectural
and Transportation Barriers Compliance Bourd, and
after prior notice and a public hearing at which per-
sons, including individuals with disabilities, are pro-
vided an opportunity to testify against such certifica-
tion, certify that a State law or ! building or
similar ordinance that establishes accessibility require-
ments meets or exceeds the minimum requirements of
this Act for the accessibility and usability of covered
facilities under this title. At any enforcement proceed-
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ing under this section, such certification by the Attor-
ney General shall be rebuttable evidence that such
State law or local ordinance does meet or exceed the
minimum requirements of this Act.

(B) POoTENTIAL VIOLATION.—If the Attorney General has
reasonable cause to believe that—

(i) any person or group of persons is engaged in a pat-
tern or practice of discrimination under this title; or

(ii) any person or group of persons has been discrimi-
nated against under this title and such discrimination
raises an issue of general public importance,

the Attorney General may commence a civil action in any
appropriate United States district court.

() AutHORITY OF COURT.—In a civil action under paragraph
(1XB), the court—

(A) may grant any equitable relief that such court consid-
ers to be appropriate, including, to the extent required by
this title—

l(i)fgmnting temporary, preliminary, or permanent
relief: :

(ii) providing an auxiliary aid or service, modifica-
tion of policy, practice, or procedure, or alternative
method; and

(iit) making facilities readily accessible to and usable
by individuals with disabilities;

(B) may award such other relief as the court considers to
be appropriate, including monetary damages to persons ag-
grieved when requested,g' the Attorney General; and

(C) may, to vindicate the public interest, assess a civil
penalty against the entity in an amount—

(i) not exceeding $50,000 for a first violation; and

(ii) not exceeding $100,000 for any subsequent viola-
tion.

(3) SINGLE vIOLATION.—For purposes of paragraph (2XC), in
determining whether a first or subsequent violation has oc-
curred, a determination in a single action, by judgment or set-
tlement, that the covered entity engaged in more than one
discriminatory act shall be counted as a single violation.

(4) PUNITIVE DAMAGES.—For purposes of subsection (bX2XB),
the term “monetary damages” and “such other relief”’ does not
include punitive damages.

(9) JupiciaL CONSIDERATION.—In a civil action under para-
graph (1XB), the court, when considering what amount of civil
penalty, if any, is appropriate, shall give consideration to any
good faith effort or attempt to comply with this Act by the
entity. In evaluating good faith, the court shall consider, among
other factors it deems relevant, whether the entity could have
reasonably anticipated the need for an appropriate of aux-
iliary aid needed to accommodate the unique needs of a particu-
lar individual with a disability.

SEC. 309. EXAMINATIONS AND COURSES.

(Any lperson that offers examinations or courses related to applica-
tions, licensing, certification, or credentialing for secondary or post-
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secondary education, professional, or trade purposes shall offer such
examinations or courses in a place and manner accessible to persons
with disabilities or offer alternative accessible arrangements for
such individuals. "

SEC. 310. EFFECTIVE DATE.

(a) GENERAL RULE.—Except as provided in subsections (b) and (c),
this title shall become effective 18 months after the date of the en-
actment of this Act.

(&) CrviL Acrions.—Except for any civil action brought for a vio-
lation of section 503, no civil action shall be brought for any act or
omission described in section §02 which occurs—

(1) during the first 6 months after the effective date, against
businesses that employ 25 or fewer employees and have gross re-
ceipts of $1,000,000 or less; and

(2) during the first year afier the effective date, against busi-
nesses that employ 10 or fewer employees and have gross re-
ceipts of $500,000 or less.

(¢) ExcepTrioN.—Sections §02(a) for purposes of section 302(bX2XB)
and (C) only, 804(a) for purposes of section 304(bX8) only, 304(bX3),
805, and 306 shall take effect on the date of the enactment of this
Act.

TITLE IV—-TELECOMMUNICATIONS

SEC. 401, TELECOMMUNICATIONS RELAY SERVICES FOR HEARING-
IMPAIRED AND SPEECH-IMPAIRED INDIVIDUALS. ’

(@) TELECOMMUNICATIONS.—Title II of the Communications Act of
1934 (47 U.S.C. 201 et seq.) is amended by adding at the end thereof
the following new section:

“SEC. 225. TELECOMMUNICATIONS SERVICES FOR HEARING-IMPAIRED AND
SPEECH-IMPAIRED INDIVIDUALS.

“la) DEFINITIONS.—ASs used in this section—

‘(1) CoMMON CARRIER OR CARRIER.—The term ‘common carri-
er’ or ‘carrier’ includes any common carrier engaged in inter-
state communication by wire or radio as defined in section 3(h)
and any common carrier engaged in intrastate communication
by wire or radio, notwithstanding sections 2(b) and 221(b).

“2) TDD.—The term ‘TDD’ means a Telecommunications
Device for the Deaf, which is a machine that employs graphic
communication in the transmission of coded signals through a
wire or radio communication system.

“(8) TELECOMMUNICATIONS RELAY SERVICES.—The term ‘tele-
communications relay services’ means telephone transmission
services that provide the ability for an individual who has a
hearing impairment or speech impairment to engage in commu-
nication by wire or radio with a hearing individual in a
manner that is functionally equivalent to the ability of an indi-
vidual who does not have a hearing impairment or speech im-
pairment to communicate using voice communication services
by wire or radio. Such term includes services that enable two-
way communication between an individual who uses a TDD or
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other nonvoice terminal device and an individual who does not
use such a device.

“b) AvAILABILITY OF TELECOMMUNICATIONS RELAY SERVICES.—

“(1) IN GeNERAL.—In order to carry out the purposes estab-
lished under section 1, to make available to all individuals in
the United States a rapid, efficient nationwide communication
service, and to increase the utility of the telephone system of the
Nation, the Commission shall ensure that interstate and intra-
state telecommunications relay services are available, to the
extent possible and in the most efficient manner, to hearing-
imPaired and speech-impaired individuals in the United States.

‘?) USE OF GENERAL AUTHORITY AND REMEDIES.—For the
purposes of administering and enforcing the provisions of this
section and the regulations prescribed ’;iereunder, the Commis-
sion shall have the same authority, power, and functions with
regpect to common carriers engaged in intrastate communica-
tion as the Commission has in administering and enforcing the
provisions of this title with respect to any common carrier en-
gaged in interstate communication. Any violation of this section
by any common carrier engaged in intrastate communication
shall be subject to the same remedies, penalties, and procedures
as are applicable to a violation of this Act by a common carrier
engaged in interstate communication.

“c) ProvisioN or SErRVICES.—Each common carrier providing
telephone voice transmission services shall, not later than 3§ years
after the date of enactment of this section, provide in compliance
with the regulations prescribed under this section, throughout the
area in which it offers service, telecommunications relay services, in-
dividually, through designees, through a competitively selected
vendor, or in concert with other carriers. A common carrier shall be
consgidered to be in compliance with such regulations —

“(1) with respect to intrastate telecommunications relay serv-
ices in any State that does not have a certified program under
subsection (f) and with respect to interstate telecommunications
relay services, if such common carrier (or other entity through
which the carrier is providing such relay services) is in compli-
ance with the Commission’s regulations under subsection (d); or

“02) with respect to intrastate telecommunications relay serv-
ices in any State that has a certified program under subsection
() for such State, if such common carrier (or other entity
throufh which the carrier is providing such relay services) is in
compliance with the program certified under subsection () for
such State.

“(d) REGULATIONS.—

“(1) In GeENErRaL.—The Commission shall, not later than 1
year after the date of enactment of this section, prescribe regula-
tions to implement this section, including regulations that—

“CA) establish functional requirements, guidelines, and
operations procedures for telecommunications relay services;

“(B) establish minimum standards that shall be met in
carrying out subsection (¢c);

‘“C) require that telecommunications relay services oper-
ate every day for 24 hours per day;
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“(D) require that users of telecommunications relay serv-
ices pay rates no greater than the rates paid for functional-
ly equivalent voice communication services with respect to
such factors as the duration of the call, the time of day,
and the distance from point of origination to point of ter-
mination;

“AE) prohibit relay operators from f’::‘:;iling to fulfill the ob-
ligations of common carriers refusing calls or limiting
the length of calls that use telecommunications relay serv-

ices;
“(F) prohibit relay operators from disclosing the content
of any relayed conversation and from keeping records of the
content of any such conversation beyond the duration of the
call; and
“(G) prohibit relay operators from intentionally altering a
relayed conversation.

“(2) TecHNOLOGY.—The Commission shall ensure that regula-
tions prescribed to implement this section encourage, consistent
with section 7(a) of this Act, the use of existing techno and
do not discourage or impair the development of impro tech-

nology.
“(5) JURISDICTIONAL SEPARATION OF COSTS.—

“lA) IN GENERAL.—Consistent with the provisions of sec-
tion 410 of this Act, the Commission shall prescribe regula-
tions govemi’idthe Jurisdictional separation of costs for the
8ervices provt pursuant to this section.

“(B) RECOVERING coSTS.—Such regulations shall general-
ly provide that costs caused by interstate telecommunica-
tions relay services shall be recovered from all subscribers
for every interstate service and costs caused by intrastate
telecommunications relay services shall be recovered from
the intrastate jurisdiction. In a State that has a certi;‘liaed
program under subsection (f), a State commission shall
permit a common carrier to recover the costs incurred in
providing intrastate telecommunications relay services by a
method consistent with the requirements of this section.

‘le) ENFORCEMENT.- —

“(1) INn GeNERAL.—Subject to subsections (f) and (g), the Com-
mission shall enforce this section. :

“(2) ComprLaINT.—The Commission shall resolve, by final
order, a complaint alleging a violation of this section within
180 days after the date such complaint is filed.

“t4f CERTIFICATION.—

‘(1) STATE DOCUMENTATION.—Any State desiring to establish
a State &rogram under this section shall submit umentation
to the Commission that describes the program of such State for
implementing intrastate telecommunications relay services and
the procedures and remedies available for enforcing any re-
quirements imposed by the State program.

‘(2) REQUIREMENTS FOR CERTIFICATION.—After review of such
documentation, the Commission shall certify the State program
if the Commission determines that— :

“(A) the program makes available to hearing-impaired
and speech-impaired individuals, either directly, through
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designees, through a competitively selected vendor, or
through regulation of intrastate common carriers, intra-
state telecommunications relay services in such State in a
manner that meets or exceeds the requirements of regula-
tions prescribed by the Commission under subsection (d);
and

“B) the program makes available adequate procedures
and remedies for enforcing the requirements of the State
program.

“(3) MeTHOD OF FUNDING.—Except as provided in subsection
(d), the Commission shall not refuse to certify a State program
based solely on the method such State will implement for fund-
ing intrastate telecommunication relay services.

“(4) SUSPENSION OR REVOCATION OF CERTIFICATION.—The
Commission may suspend or revoke such certification if, after
notice and opportunity for hearing, the Commission determines
that such certification is no longer warranted. In a State whose
program has been suspended or revoked, the Commission shall
take such steps as may be necessary, consistent with. this sec-
tion, to ensure continuity of telecommunications relay services.

“(g) COMPLAINT.—

‘(1) REFERRAL OF coMPLAINT.—If a complaint to the Commis-
-8ton alleges a violation of this section with respect to intrastate
telecommunications relay services within a State and certifica-
tion of the program of such State under subsection (f) 18 in
effect, the Commission shall refer such complaint to such State.

“(2) JURISDICTION OF COMMISSION.—After referring a com-
plaint to a State under paragraph (1), the Commission shall ex-
ercise jurisdiction over such complaint only if—

“lA) final action under such State program has not been
taken on such complaint by such State—
“@t) within 180 days after the complaint is filed with
such State; or
“@ii) within a shorter period as prescribed by the reg-
ulations of such State; or
‘(B) the Commission determines that such State program
] no longer qualified for certification under subsection

(b) CONFORMING AMENDMENTS.—The Communications Act of 1934
47 U.S.C. 151 et seq.) is amended—
(1) in section 2(b) (47 U.S.C. 152(b)), by striking “section 224"
and inserting ‘‘sections 224 and 225" and
(2) in section 221(b) (47 US.C. 221(b)), by striking ‘section
301" and inserting “sections 295 and 301"’
SEC. 402. CLOSED-CAPTIONING OF PUBLIC SERVICE ANNOUNCEMENTS.
Section 711 of the Communications Act of 1984 is amended to
read as follows:
“SEC. 711. CLOSED-CAPTIONING OF PUBLIC SERVICE ANNOUNCEMENTS.
“Any television public service announcement that is produced or
funded in whole or in part by any agency or instrumentality of Fed-
eral government shall include closed captioning of the verbal con-
tent of such announcement. A television broadcast station licensee—
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“1) shall not be required to supply closed captioning for any-
such announcementrgat fails to include it; and

“(2) shall not be liable for broadcasting any such announce-
ment without transmitting a closed caption unless the licensee
intentionally fails to transmit the closed caption that was in-
cluded with the announcement.”,

TITLE V—MISCELLANEOUS PROVISIONS

SEC. 501. CONSTRUCTION.

(@) IN GENERAL.—Except as otherwise provided in this Act, noth-
ing in this Act shall be construed to apply a lesser standard than
the standards applied under title V of the Rehabilitation Act of
1978 (29 US.C. 790 et seq.) or the regulations issued by Federal
agencies pursuant to such title.

(b) RELATIONSHIP TO OTHER Laws.—Nothing in this Act shall be
construed to invalidate or limit the remedies, rights, and procedures
of any Federal law or law of any State or political subdivision of
any State or jurisdiction that provides greater or equal protection
for the rights of individuals with disabilities than are afforded by
this Act. Nothing in this Act shall be construed to preclude the pro-
hibition of, or the imposition of restrictions on, smoking in places of
en;ployment covered by title I, in transportation covered by title II or
III, or in places of public accommodation covered by title III.

(c) INSURANCE.—Titles I through IV of this Act shall not be con-
strued to prohibit or restrict—

(1) an insurer, hospital or medical service company, health
raintenance organization, or any agent, or entity that adminis-
ters benefit plans, or similar organizations from underwriting
risks, classifying risks, or administering such risks that are
based on or not inconsistent with State law; or

(2) a person or organization covered by this Act from estab-
lishing, sponsoring, observing or administering the terms of a
bona fide benefit plan that are based on underwriting risks,
classifying risks, or administering such risks that are based on
or not inconsigtent with State law; or

(3) a person or organization covered by this Act from estab-
lishing, sponsoring, observing or administering the terms of a
bona benefit plan that is not subject to State laws that reg-
ulate insurance.

Paragraphs (1), (2), and (8) shall not be used as a subterfuge to
evade the purposes of title I and III.

(d) ACCOMMODATIONS AND SERVICES.—Nothing in this Act shall
be construed to require an individual with a disability to accept an
accommodation, aid, service, opportunity, or benefit which such in-
dividual chooses not to accept.

SEC. 502. STATE IMMUNITY.

A State shall not be immune under the eleventh amendment to
the Constitution of the United States from an action in Federal or
State court of competent jurisdiction for a violation of this Act. In
any action against a State for a violation of the requirements of this
Act, remedies (including remedies both at law and in equity) are
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available for such a violation to the same extent as such remedies
are available for such a violation in an action against any public or
private entity other than a State.

SEC. 503. PROHIBITION AGAINST RETALIATION AND COERCION.

(a) RETALIATION.—No person shall discriminate against any indi-
vidual because such individual has opposed any act or practice
made unlawful by this Act or because such individual made a
charge, testi assisted, or participated in any manner in an in-
vestigation, proceeding, or hearing under this Act.

(b) INTERFERENCE, COERCION, OR INTIMIDATION.—It shall be un-
lawful to coerce, mtlmtdate threaten, or interfere with any individ-
ual in the exercise or enjoyment of, or on account of his or her
having exercised or enjoyed, or on account of his or her having
aided or encouraged any other individual in the exercise or enjoy-
ment of, any right granted or protected by this Act.

(¢) REMEDIES AND PROCEDURES.—The remedies and procedures
available under sections 107, 208, and 808 of this Act shall be avail-
able to aggrieved persons for violations of subsections (a) and (b),
with respect to title I, title II and title 111, respectively.

SEC. 504. REGULATIONS BY THE ARCHITECTURAL AND TRANSPORTATION
BARRIERS COMPLIANCE BOARD.

(a) Issuance oF GUIDELINES.—Not later than 9 months after the
date of enactment of this Act, the Architectural and Transportation
Barriers Compliance Board shall issue minimum guidelines that
shall supplement the existing Minimum Guidelines and Require-
‘rgents for Accessible Design for purposes of titles II and III of this

ct.

(b) ConNTENTS OF GUIDELINES.—The supplemental guidelines
issued under subsection (a) shall establish additional requirements,
congsistent with this Act, to ensure that buildings, facilities, rail pas-
senger cars, and vehicles are accessible, in terms of architecture and
design, transportation, and communication, to individuals with dis-
abilities.

(c) QUALIFIED HISTORIC PROPERTIES.—

(1) IN GENERAL.—The supplemental guidelines issued under
subsection (a) shall include procedures and requirements for al-
terations that will threaten or destroy the historic significance

ualified historic buildi and facilities as defined in 4.1.7
1Xa) of the Uniform Federal Accessibility Standards.

(2) SITES ELIGIBLE FOR LISTING IN NATIONAL REGISTER.—With
respect to alterations of buildings or facilities that are eligible
for listing in the National Register of Historic Places under the
National Historic Preservation Act (16 US.C. 470 et seq.), the
guidelines described in paragraph (1) shall, at a minimum,
maintain the procedures and requirements established in 4.1.7
(D and (2) of tﬁe Uniform Federal Accessibility Standards.

(3) OTHER SITES.— With respect to alterations of buildings or
facilities designated as historic under State or local law, the
guidelines described in paragraph (1) shall establish procedures

uivalent to those established by 4.1.7(1) (b) and (c) of the Uni-
fgrm Federal Accessibility Standards, and shall uire, at a
minimum, compliance with the requirements established in
4.1.7(2) of such standards.
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SEC. 505. ATTORNEY'S FEES.

In any action or administrative proceeding commenced pursuant
to this Act, the court or agency, in its discretion, may allow the pre-
vailing party, other than the United States, a reasonable attorney's
fee, including litigation expenses, and costs, and. the United States
shall be liable for the foregoing the same as a private individual.

SEC. 506. TECHNICAL ASSISTANCE.

(a) PLAN FOR ASSISTANCE.—

(1) IN GENERAL.—Not later than 180 days after the date of en-
actment of this Act, the Attorney General, in consultation with
the Chair of the Equal Employment Opportunity Commission,
the Secretary of Transportation, the Chair of the Architectural
and Transportation Barriers Compliance Board, and the Chair-
man of the Federal Communications Commission, shall develop
a plan to assist entities covered under this Act, and other Feder-
al agencies, in understanding the responsibility of such entities
and agencies under this Act.

(2) PuBLICATION OF PLAN.—The Attorney General shall pub-
lish the plan referred to in paragraph (1) for public comment in
accordance with subchapter II of chapter 5 of title 5, United
States Code (commonly known as the Administrative Procedure
Act).

(b) AGENCY AND PUBLIC ASSISTANCE.—The Attorney General may
obtain the assistance of other Federal agencies in carrying out sub-
section (a), including the National Council on Disability, the Presi-
dent’s Committee on Employment of People with Disabilities, the
Small Business Administration, and the Department of Commerce.

(¢) IMPLEMENTATION.—

(1) RENDERING ASSISTANCE.—Each Federal agency that has
responsibility under paragraph (2) for implementing this Act
may render technical assistance to individuals and institutions
that have rights or duties under the respective title or titles for
which such agency has responsibility.

(2) IMPLEMENTATION OF TITLES.—

(A) TrrLE 1.—The Equal Employment Opportunity Com-
mission and the Attorney General shall implI:)ment the plan
for assistance developed under subsection (a), for title I.

(B) TITLE I1.—

(i) SUBTITLE A.—The Attorney General shall imple-
ment such plan for cssistance for subtitle A of title II.

(ii) SuBTrTLE B.—--The Secretary of Transportation
shall implement such plan for assistance for subtitle B
of title II.

(C) Trre nr.—The Attorney General, in coordination
with the Secretary of Transportation and the Chair of the
Architectural Transportation/ Barriers Compliance Board,
shall implement such p for assistance jor title III,
except for section $04, plan for assistance for which
shall be implemen the Secretary of Trensportation.

(D) TrrLE 1v.—The Chairman of the Federal Communica-
tions Commission, in coordination with the Attorney Gener-
al, shall implement such plan for assistance for title IV.
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(8) TECHNICAL ASSISTANCE MANUALS.—Each Federal agency
that has responsibility under paragraph (8) for implementing
this Act shall, as part of its implementation responsibilities,”
ensure the availability and provision of appropriate technical
assistance manuals to individuals or entities with rights or
duties under this Act no later than six months after applicable
final regulations are published under titles I, II, III, and IV.

(d) GRANTS AND CONTRACTS.—

(1) IN GENERAL.—Each Federal agency that has responsibility
under subsection (cX%) for implementing this Act may make
grants or award contracts to"%ectuate the purposes of this sec-
tion, subject to the availability of appropriations. Such grants
and contracts may be awarded to individuals, institutions not
organized for profit and no part of the net earnings of which
inures to the benefit of any private shareholder or individual
(including educational institutions), and associations represent-
ing individuals who have rights or duties under this Act. Con-
tracts may be awarded to entities organized for profit, but such
entities may not be the recipients or grants described in this
paragraph.

(2) DISSEMINATION OF INFORMATION.—Such grants and con-
tracts, among other uses, may be designed to ensure wide dis-
semination of information about the rights and duties estab-
lished by this Act and to provide information and technical as-
sistance about techniques for effective compliance with this Act.

(e) FAILUrRE To RECEIVE ASSISTANCE.—An employer, public accom-
modation, or other entity covered under this Act shall not be ex-
cused from compliance with the requirements of this Act because o
any failure to receive technical assistance under this section, incl
ing any failure in the development or dissemination of any techni-
cal assistance manual authorized by this section.

SEC. 507. FEDERAL WILDERNESS AREAS.

(a) Stupy.—The National Council on Disability shall conduct a
study and report on the effect that wilderness designations and wil-
derness land management practices have on the ability of individ-
uals with disabilities to use and enjoy the National Wilderness
Pregervation System as established under the Wilderness Act (16
US.C. 1151 et seq.).

(b) SuBmMiISSION OF REPORT.—Not later than 1 year aﬁer the enact-
ment of this Act, the National Council on Disability shall submit
the report required under subsection (a) to Congress.

(c) SpeciFic WILDERNESS ACCESS.—

(1) In GeNERAL.—Congress reaffirms that nothing in the Wil-
derness Act is to be construed as prohibiting the use of a wheel-
chair in a wilderness area by an individua "fwhwe disability re-
quires use of a wheelchair, and consistent with the Wilderness
Act no agency is required to provide any form of special treat-
ment or accommodation, or to construct any facilities or modify
any conditions of lands within a wilderness area in order to fa-

_cilitate such use.

(%) DgrinrrioNn.—For purposes of h (1), the term

“wheelchair” means a device dangned or use by a mobil-
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ity-impaired person for locomotion, that is suitable for use in an
indoor pedestrian area.
SEC. 508. TRANSVESTITES.

For the purposes of this Act, the term “disabled” or ‘“disability”
shall not app Toio an individual solely because that individual is a
transvestite.

SEC. 509. COVERAGE OF CONGRESS AND THE AGENCIES OF THE LEGISLA-
TIVE BRANCH.

(a) COVERAGE OF THE SENATE.—

(1) CoMMITMENT TO RULE XLIL.—The Senate reaffirms its com-
mitment to Rule XLII of the Standing Rules of the Senate
which provides as follows:

“No member, officer, or employee of the Senate shall, with re-
spect to employment by the Senate or any office thereof—

“la) fail or refuse to hire an individual;
“(b) discharge an individual; or
“lc) otherwise discriminate against an individual with
respect to promotion, compensation, or terms, conditions, or
privileges <;fe loyment
on the basis o .t.tucfz7 individual’s race, color, rellgwn, sex, na-
tional origin, age, or state of physical handicap.

(2) APPLICATION TO SENATE EMPLOYMENT. —The .rights and
protections provided pursuant to this Act, the Civil Rights Act
of 1990 (S. 2104, 101st Co ), the Civil Rights Act of 1964,

Age Discrimination in Employment Act of 1967, and the Re-
habilitation Act of 1978 shall apply with respect to employment
by the United States Senate.

(3) INVESTIGATION AND ADJUDICATION OF CLAIMS.—All claims
raised by any individual with respect to Senate employment,
pursuant to the Acts referred to in paragraph (2), shall be inves-
tigated and adjudicated by the Select Committee on Ethics, pur-
suant to S. Res. 838, 88th Congress, as amended, or such other
entity as the Senate may designate.

(4) RiGHTS oF EMPLOYEES.—The Committee on Rules and Ad-
ministration shall ensure that Senate employees are informed of
their rights under the Acts referred to in paragraph (2).

(5) APPLICABLE REMEDIES.—When assigning remedies to indi-
viduals found to have a valid claim under the Acts referred to
in paragraph (2), the Select Committee on Ethics, or such other
entity as t Senate may designate, should to the extent practi-

cabltraef ly the same remedies applicable to all other employees
cove gy the Acts referred to in paragraph (2). Such remedies
shall apply exclusively.

(6) MATTERS OTHER THAN EMPLOYMENT.—

(A) IN GeNErRAL.—The rights and protections under this
Act shall, subject to subparagraph (B), apply with respect to
the condUct of the Senate regarding matters other than em-

p

) REMEDIES —The Architect of the Capitol shall estab-
lish remedies and procedures to be utilized with respect to
the rights and protections provlded pursuant to subpara-
graph (A). Such remedies and procedures shall apply exclu-
sively, after approval in accordance with subparagraph (C).
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(C) PROPOSED REMEDIES AND PROCEDURES.—For purposes
of subparagraph (B), the Architect of the Capitol shall
submit proposed remedies and procedures to the Senate
Committee on Rules and Administration. The remedies and
procedures shall be effective upon the approval of the Com-
mittee on Rules and Administration.

(7) EXERCISE OF RULEMAKING POWER.—Notwithstanding any
other provision of law, enforcement and adjudication of the
rights and protections referred to in paragraphs (9) and (6XA)
shall be within the exclusive jurisdiction of the United States
Senate. The provisions of paragraphs (1), (8), (4), (5), (6XB), and
(6XC) are enacted by the Senate as an exercise of the rulemaking
power of the Senate, with full recognition of the right of the
Senate to change its rules, in the same manner, and to the same
extent, as in the case of any other rule of the Senate.

(b) CoVERAGE oF THE HOUSE OF REPRESENTATIVES.—

(1) IN GENERAL.—Notwithstanding any other provision of this
Act or of law, the pu of this Act shall, subject to para-
graphs (2) and (8), apply in their entirety to the House of Repre-
sentatives.

(2) EMPLOYMENT IN THE HOUSE.—

(A) AppLicaTiON.—The rights and protections under this
Act ghall, subject to subparagraph (B), apply with respect to
any employee in an employment position in the House of
Representatives and any employing authority of the House
of Representatives.

(B) ADMINISTRATION.—

(i) IN GENERAL.—In the administration cf this para-
graph, the remedies and procedures made applicable
pursuant to the resolution described in clause (ii) shall
apply exclusively.

(it) REsoLurioN.—The resolution referred to in
clause (i) is House Resolution 15 of the One Hundredth
First Congress, as agreed to January 3, 1989, or any
other provision that continues in effect the provisions
of, or is a successor to, the Fair Employment Practices

esolution (House Resolution 558 of the One Hun-
dredth Congress, as agreed to October 4, 1958).

(C) EXERCISE OF RULEMAKING POWER.—The provisions of
subparagraph (B) are enacted by the House of Representa-
tives as an exercise of the rulemaking power of the House of
Representatives, with full recognition of the right of the
House to change its rules, in the same manner, and to the
same extent as in the case of any other rule of the House.

(3) MATTERS OTHER THAN EMPLOYMENT.—

(A) IN GeNErRaL.—The rights and protections under this

Act shall, subject to subpa ph (B), apply with respect to
the conduct of the House of presentatwes regarding mat-
ters other than employment.

(B) REMEDIES.—The Architect of the Capitol shall estab-
lish remedies and procedures to be utilized with respect to
the rights and protections provzded pursuant to subpara-
graph (A). Such remedies and procedures shall apply exclu-
sively, after approval in accordance with subparagraph (C).
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(C) ApPrOVAL—For purposes of subparagraph (B), the
Architect of the Capitol shall submit proposed remedies
and procedures to the Speaker of the House of Representa-
tives. The remedies amf;(:ocedures shall be effective upon
the approval of the Speaker, after consultation with the
House Office Building Commission.

(¢c) INSTRUMENTALITIES OF CONGRESS.—

(1) IN GENERAL.—The rights and protections under this Act

shall, subject to paragraph (2), apply with respect to the conduct
- of each instrumentality of the Congress.

(?) ESTABLISHMENT OF REMEDIES AND PROCEDURES BY INSTRU-
MENTALITIES.—The chief official of each instrumentality of the
Co shall establish remedies and procedures to be utilized
with respect to the rights and protections provided pursuant to
pgm;graph (1). Such remedies and procedures shall apply exclu-
sively. _

(8) REPORT TO CONGRESS.—The chief official of each instru-
mentality of the Congress shall, after establishing remedies and
procedures for purposes of paragraph (2), submit to the Congress
a report descriﬁng the remedies and procedures.

(4) DEFINITION OF INSTRUMENTALITIES.—For pu es of this
section, instrumentalities of the Congress incl the following:
the Architect of the Capitol, the Congressional Budget
the General Accounting Office, the Government Printing
the Library of Congress, the Office of Technology Assessment,
and the United States Botanic Garden.

(5) ConsTrUCTION.—Nothing in this section shall alter the en-
forcement procedures for individuals with disabilities provided
in the General Accounting Office Personnel Act of 1980 and reg-
ulations promulgated pursuant to that Act.

SEC. 510. ILLEGAL USE OF DRUGS.

(a) IN GENERAL.—For purposes of this Act, the term ‘‘individual
with a disability” does not include an individual who is currently
engaging in the illegal use of drugs, when the covered entity acts on
the basis of such use.

(b) RuLes oF CoNSTRUCTION.—Nothing in subsection (a) shall be
construed to exclude as an individual with a disability an individ-
ual who—

(1) has successfully completed a supervised d rehabilita-
tion program and is no longer engaging in the illegal use of
d , or has otherwise been rehan'gilitated successfully and is
no longer engaging in such use;
(2) 1s participating in a supervised rehabilitation program
and is no longer engaging in such use; or
(8) is erroneously regarded as engaging in such use, but is not
engaging in such use;
except that it shall not be a violation of this Act for a covered entity
to adopt or administer reasonable policies or procedures, includi
but not limited to drug testing, designed to ensure that an individ-
ual described in paragraph (1) or (2) is no longer engﬂuf in the
tllegal use of drugs; however, nothing in this section shall be con-
strued to encourage, prohibit, restrict, or authorize the conducting of
testing for the illegafuse of drugs.
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(c) HEaLTH AND OTHER SERVICES.—Notwithstanding subsection
(a) and section 511(bX8), an individual shall not be denied health
services, or services provided in connection with d rehabilitation,
on the basis of the current illegal use of drugs if the individual is
otherwise entitled to such services.

(d) DeFINTITION OF ILLEGAL USE OF DRUGS.—

(1) IN GENERAL.—The term “illegal use of drugs’ means the
use of drugs, the possession or distribution of which is unlawful
under the Controlled Substances Act (21 U.S.C. 813). Such term
does not include the use of a drug taken under supervision by a
licensed health care professional, or other uses authorized by
the Controlled Substances Act or other provisions of Federal
law.

(?) DrRUuGS.—The term ‘“drug’” means a controlled substance,
as defined in schedules I through V of section 202 of the Con-
trolled Substances Act.

SEC. 511. DEFINITIONS.

(a) HOMOSEXUALITY AND BISEXUALITY.—For purposes of the defi-
nition of “disability” in section 8(2), homosexuality and bisexuality
are not impairments and as such are not disabilities under this Act.

(b) CeErraIiN ConDITIONS.—Under this Act, the term “disability”
shall not include—

(1) transvestism, transsexualism, pedophilia, exhibitionism,
voyeurism, gender identity disorders not resulting from physical
impairments, or other sexual behavior disorders;

(2) compulsive gambling, kleptomania, or pyromania; or

) fsychoactive substance use disorders resulting from cur- .
rent tllegal use of drugs. _

SEC. 512. AMENDNENTS TO THE REHABILITATION ACT.

(a) DEFINITION OF HANDICAPPED INDIVIDUAL.—Section 7(8) of the
Rehabilitation Act of 1978 (89 U.S.C. 706(8)) is amended by redesig-
nating subparagraph (C) as subparagraph (D), and by inserting after
subparagraph (B) the following subparagraph:

“(CXv) For purposes of title V, the term ‘individual with handi-
caps’ does not include an individual who is currently engaging in
the hillegal use of drugs, when a covered entity acts on the 18 of
such use.

“(ii) Nothing in clause (i) shall be construed to exclude as an indi-
vidual with handicaps an individual who—

“D) has successfully completed a supervised drug rehabilita-
tion program and is no longer e ing in the illegal use of
drugs, or has otherwise been rehabilitated successfully and is
no longer engaging in such use;

“I) is participating in a supervised rehabilitation program
and is no longer engaging in such use; or

“dID) is erroneously regarded as engaging in such use, but is
not engaging in such use; '

except that it shall not be a violation of this Act for a covered entily
to adopt or administer reasonable policies or procedures, includig
but not limited to drug testing, designed to ensure that an individ-
ual described in subclause (I) or (I is no longer engaging in the il-
legal use of drugs.
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“(ist) Notwithstanding clause (1), for purposes of programs and ac-
tivities providing health services and services provided under titles
L II, and III, an individual shall not be excluded from the benefits
of such programs or activities on the basis of his or her current ille-
gal use of drugs if he or she is otherwise entitled to such services.

“(iv) For purposes of programs and activities providing education-
al services, local educational agencies may take disciplinary action
pertaining to the use or possession of illegal drugs or alcohol
afalnst any handicapped student who currently is engaging in the

legal use of drugs or in the use of alcohol to the same extent that
such disciplinary action is taken against nonhandicapped students.
Furthermore, the due process procedures at 84 CFR 104.36 shall not
apply to such disciplinary actions.

“v) For purposes of sections 503 and 504 as such sections relate to
employment, the term ‘individual with handicaps’ does not include
any individual who is an alcoholic whose current use of alcohol pre-
vents such individual from performing the duties of the job in ques-
tion or whose employment, by reason of such current alcohol abuse,
would constitute a direct threat to property or the safety of others.”.

(b) DeFINITION OF ILLEGAL DRUGS.—Section 7 of the Rehabilita-
tion Act of 1978 (29 U.S. C 706) is amended by adding at the end the
following new paragra

“C29XA) The term dpug means a controlled substance, as defined
in schedules I through V of section 202 of the Controlled Substances
Act (21 US.C. 812).

“@B) The term ‘illegal use of drugs’ means the use of drugs, the
Dossession or distribution of which is unlawful under the Controlled
Substances Act. Such term does not include the use of a drug taken
under supervision by a licensed health care professional, or other
uses authorized by the Controlled Substances Act or other provisions
of Federal law.”.

(¢) CONFORMING AMENDMENTS.—Section 7(8XB) of the Rehabilita-
tion Act of 1973 (29 U.S.C. 706(8XB)) is amended—

(1) in the first sentence, by striking “Subject to the second sen-
tence of this subparagraph,” and inserting “Subject to subpara-
graphs (C) and (D),”: and

(2) by striking the second sentence.

SEC. 513. ALTERNATIVE MEANS OF DISPUTE RESOLUTION.

Where appropriate and to the extent authorized by law, the use of
alternative means of dispute resolution, including settlement negoti-
ations, conciliation, facilitation, mediation, factfinding, minitrials,
an arbitration, is encouraged to resolve disputes arising under this

ct.

SEC. 514. SEVERABILITY.

Should any £rovision in this Act be found to be unconstitutional
by a court of law, such provision shall be severed from the remain-
der of the Act, and such action shall not affect the enforceability of
the remaining provisions of the Act.

And the House agree to the same.
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From the Committee on Education and Labor, for consider-
ation of the Senate bill, and the House amendment, and
modifications committed to conference:

AvucusTtus F. HAWKINS,

MaJor R. OwgNs,

MATTHEW G. MARTINEZ,

STEVE BARTLETT,

H.W. FAwWELL,
From the Committee on Energy and Commerce, for consid-
eration of the Senate bill, and the House amendment, and
modifications committed to conference, except that for con-
sideration of title IV of the Senate bill, and title IV of the
House amendment, and modifications committed to confer-
ence, Mr. Rinaldo is appointed in lieu of Mr. Whittaker:

JouN D. DINGELL,

EpwARrDp J. MARKEY,

Tom LUKEN,

NorMAN F. LEnT,

BoB WHITTAKER,
For consideration of title IV of the Senate bill, and title IV
of the House amendment, and modifications committed to
conference, in lieu of Mr. Whittaker:

MATTHEW RINALDO,
From the Committee on Public Works and Transportation,
for consideration of the Senate bill, and the House amend-
ment, and modifications committed to conference:

GLENN M. ANDERSON,

RoaBerT A. ROE,

NorMAN Y. MINETA,

JoHN PAuL HAMMERSCHMIDT,
From the Committee on the Judiciary, for consideration of
the Senate bill, and the House amendment, and modifica-
tions committed to conference:

JAck BRoOKs,

DoN EpwARDS,

ROBERT W. KASTENMEIER,

HamiLTonN Fisn, Jr.,

F. JAMES SENSENBRENNER, Jr.

(except for amendment to
sec. 103(d)),

As an additional conferee, for consideration of the Senate
bill, and the House amendment, and modifications commit-

ted to conference:
Steny H. HoveR,
Managers on the Part of the House.

Epwarp M. KENNEDY,
Tom HARKIN,

Howarp M. METZENBAUM,
PauL SmMON,

OrrIN G. HaTcH,

DAVE DURENBERGER,
JAMES M. JEFFORDS,
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From the Committee on Commerce, Science, and Transpor-
tation, solely for the consideration of issues within that
Committee’s jurisdiction (telecommunications, commuter
transit, and drug testing of transportation employees):

ErnesT F. HoLLINGS,

DANIEL K. INOUYE,

JoHN C. DANFORTH,

Managers on the Part of the Senate.



JOINT EXPLANATORY STATEMENT OF THE COMMITTEE OF
CONFERENCE

The managers on the part of the House and the Senate at the
conference on the disagreeing votes of the two Houses on the
amendment of the House to the bill (S. 933) to establish a clear and
comprehensive prohibition of discrimination on the basis of disabil-
ity and for other purposes, submit the following joint statement to
the House and the Senate in explanation of the effect of the action
agreed upon by the managers and recommended in the accompany-
ing conference report:

The House amendment struck out all of the Senate bill after the
enacting clause and inserted a substitute text.

The Senate recedes from its disagreement to the amendment of
the House with an amendment which is a substitute for the Senate
bill and the House amendment. The differences between the Senate
bill, the House amendment, and the substitute agreed to in confer-
ence are noted below, except for clerical corrections, conforming
changes made necessary by agreements reached by the conferees,
and minor drafting and clarifying changes.

1. Short title

The Senate bill titles the Act the Americans with Disabilities Act
of 1989. The House amendment changes the date to 1990.
The Senate recedes.

1A. Findings and purposes

The House amendment, but not the Senate bill, includes the
term ‘“color” in its list of factors which have been the basis of dis-
crimination for which there is legal recourse to redress such dis-
crimination.

The Senate recedes.

TITLE I OF THE ADA (EMPLOYMENT)~
2. Definition of the term “direct threat”

The House amendment, but not the Senate bill, defines the term
“direct threat” to mean a significant risk to the health or safety of
others that cannot be eliminated by reasonable accommodation.

The Senate recedes.

3. Definitions of terms “illegal use of drugs’” and ‘“‘drugs”

The Senate bill uses the phrase “illegal drug” and explains that
the term means a controlled substance, as defined in schedules I
through V of section 202 of the Controlled Substances Act, the pos-

session or distribution of which i8 unlawful under such Act and
does not mean the use of a controlled substance pursuant to a valid

6D
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Rrescription or other uses authorized by the Controlled Substances
ct

The House amendment uses the phrase “illegal use of drugs”
and defines the term to mean the use of drugs, the possession or
distribution of which is unlawful under the Controlled Substances
Act and does not mean the use of controlled substances taken
under supervision by a licensed health care professional or other
uses authorized by the Controlled Substances Act or other provi-
sions of Federal law. The House amendment defines the term
“drugs” to mean a controlled substance, as defined in schedules I
through V of section 202 of the Controlled Substances Act.

The Senate recedes.

4. Essential functions of the job

The Senate bill defines a qualified individual with a disability as
a person who, with or without reasonable accommodation, can per-
form the essential functions of the employment position that such
individual holds or desires.

The House amendment adds that consideration shall be given to
the employer’s judgment as to what functions of a job are essential
and if an employer has prepared a written description before ad-
vertising or interviewing applicants for the job, this description
shall be considered evidence of the essential functions of the job.

The Senate recedes.

5. Definition of the term “undue hardship”

(a) The Senate bill defines an ‘“undue hardship” to mean an
action requiring significant difficulty or expense and then list the
factors that must be considered in determining whether an accom-
modation would impose an undue hardship.

The House amendment specifies that the term “undue hardship”
means an action requiring significant difficulty or expense, when
considered in light of the factors listed in the statute.

The Senate recedes.

(b) In determining whether accommodating a qualified applicant
or employee with a disability imposes an ‘undue hardship,” the
Senate bill requires that the following factors be considered: (1) the
overall size of the covered entity with respect to the number of em-
ployees, number and type of facilities, and size of the budget; (2)
the type of operation of the covered entity, including the composi-
tion and structure of the entity; and (3) the nature and cost of the
action needed.

The House amendment includes the following factors: (1) the
nature and cost of the accommodation needed under the ADA; (2)
the overall financial resources of the facility or facilities involved
in the provision of the reasonable accommodation, the number of
persons employed at such facility, the effect on expenses and re-
sources, or the impact otherwise of such accommodation upon the
operation of the facility; (3) the overall financial resources of the
covered entity, the overall size of the business of a covered entity
with respect to the number of its employees, the number, type, and
location of its facilities; and (4) the type of operation or operations
of the covered entity, including the composition, structure, and
functions of the workforce of such entity, the geographic separate-
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ness, administrative, or fiscal relationship of the facility or facili-
ties in question to the covered entity.
The Senate recedes.

6. Discrimination
The Senate bill and the House amendment use the same terms

but in a different order.
The Senate recedes.

7. Contract liability

The Senate bill specifies that covered entities cannot discrimi-
nate directly or indirectly through contracts with other parties.

The House amendment clarifies that a covered entity is only
liable in contractual arrangements for discrimination against its
own applicants or employees.

The Senate recedes.

8. Reasonable accommodation

The Senate bill specifies that it is discriminatory for a covered
entity to deny an employment opportunity to a qualified job appli-
cant or employee with a disability if such denial is based on the
need of the covered entity to make reasonable accommodations. In
a separate section, the Senate bill specifies that reasonable accom-
modations need not be provided if they would result in an undue

hardshlﬁ).

The House amendment clarifies the relationship between the ob-
ligation not to deny a job to an individual with a disability who
needs a reasonable accommodation and the undue hardship limita-
tion governing the covered entity’s obligation to provide the reason-
able accommodation by including these provisions under the same
paragraph.

The Senate recedes.

9. Employment tests

The House amendment adds the term ‘“‘qualification standards”
to the phrase “employment tests or other selection criteria.”
The Senate recedes.

10. Preemployment inquiries

The House amendment deletes the word “employee” from the
preemployment inquiry provision.

The Senate recedes. The conferees note that in certain indus-
tries, such as air transportation, applicants for security and safety
related positions are normally chosen on the basis of many com-
petitive factors, some of which are identified as a result of post-
offer pre-employment medical examinations. Thus, after the em-
ployer receives the results of the post-offer medical examination for
applicants for safety or security sensitive positions, only those ap-
plicants who meet the employer’s criteria for the job must receive
confirmed offers of employment, so long as the emlglo er does not
use those results of the exam to screen out quali individuals
with disabilities on the basis of disability. The conferees do not
intend for this Act to override any legitimate medical standards or
requirements established by Federal, state or local law, or by em-
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ployers for applicants for safety or security sensitive positions, if
the medical standards are consistent with this Act.

11. Postemployment medical examinations

The Senate bill specifies that an employer shall not conduct or
require a medical examination of an employer unless such exami-
nation or inquiry is shown to be job-related and consistent with
business necessity.

The House amendment deletes the term “conduct” and adds that
.a covered entity may conduct voluntary medical examinations, in-
cluding voluntary medical histories, which are part of an employee
health program available to employees at that work site so long as
the information obtained reg the medical condition or histo-
ry of any employee are kept confidential and are not used to dis-
criminate against qualified individuals with dlsablhtles

The Senate recedes.

12. Defenses, in general

The Senate amendment includes a reference to ‘ reasonable ac-
commodations.” The House adds the following phrase “as requlred
under this title.”

The Senate recedes.

15. Health and safety

The Senate bill includes as a defense that a covered entity may
fire or refuse to hire a person with a contagious disease if the indi-
vidual poses a direct threat to the health and safety of other indi-
viduals in the workplace.

The -House amendment makes this specific defense applicable to
all applicants and employees, not just to those with contagious dis-

eases.

The Senate recedes. The conferees intend that the term ‘“qualifi-
cation standard” as uses in section 103(b) permits a requirement
that an-individual with a disability not pose a direct threat to the
health or safety of other individuals in the workplace if reasonable
accommodation will not eliminate the direct threat. In addition,
the conferees concur with the House provision that defines ‘‘direct
threat” to mean “significant risk” (section 101(3). The qualification
standard in section 103(b) and the definition in section 101(3) clear-
ly spell out the right of the employer to take action to protect the
rights of its employees and other individuals in the workplace.
Such employer action would include not assigning an individual to
a JOb if sucg an assignment would pose a direct threat to individ-
uals in the workplace and such a threat could not be eliminated by
reasonable accommodation. The conferees incorporate by reference
the explanations of the term ‘“direct threat” set out in Senate
Report No. 101-116. Consistent with this explanation, in determin-
ing what constitutes a significant risk, the conferees intend that
the employer may take into consideration such factors as the mag-
nitude, severity, or likelihood of risk to other individuals in the
workplace and that the burden would be on the employer to show
gh;g relevance of such factors in relying on the qualification stand-
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14. Religious tenet exemption

The Senate bili specifies that a religious organization may re-
quire, as a qualification standard to employment, that all apph-
cants and employees conform to the religious tenets of such organi-
zation.

The House amendment deletes the phrase “as a quahﬁcatxon

ndard to employment.”
“he Senate recedes.

Food handlers

"he House amendment, but not the Senate bill, specifies that it
dl not be a violation of this Act for an employer to refuse to
ign or continue to assign any employee with an infectious or
nmunicable disease of public health significance to a job involv-
: food handling, provided that the employer shall make reasona-
accommodation that would offer an alternative employment op-
tunity for which the employee is qualified and for which the
ployee would sustain no economic damage.

(he House recedes to the Senate with an amendment. The
endment states:

‘(d) LisT or INFECTIOUS AND COMMUNICABLE DISEASES.—

“(1) INn GeNERAL.—The Secretary of Health and Human Serv-
ices, not later than 6 months after enactment of this Act,
shall—

“(A) review all infectious and communicable diseases
which may be transmitted through handling food supply;

“(B) publish a list of infectious and communicable dis-
eases which are transmitted through handling the food
supply;

“(C) publish the methods by which such diseases are
transmitted; and

“D) Wldely disseminate such information regarding the
list of diseases and their modes of transmissability to the
general public. Such list shall be updated annually.

“(2) AppLicaTiONS.—In any case in which an individual has
an infectious or communicable disease that is transmitted to
others through the handling of food that is included on the list
developed by the Secretary of Health and Human Services
under (a) and which cannot be eliminated by reasonable ac-
commodation, a covered entity may refuse to assign or contin-
ue to assign such individual to a job involving food handling.

“(3) ConstrUCTION.—Nothing in this Act shall be construed
to preempt, modify, or amend any state, county, or local law,
ordinance, or regulation applicable to food handling which is
designed to protect the public health from individuals who
pose a significant risk to the health or safety of others, which
cannot be eliminated by reasonable accommodation, pursuant
to the list of infectious or communicable diseases and the
modes of transmissibility published by the Secretary of Health
and Human Services.”.

The basic underlying goal of this provision is to ensure that accu-
rate information is conveyed to the general public regarding those
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infections and communicable diseases which are transmitted
through the handling of food. '

The pu of this provision is to assure the American public
that the mtary of Health and Human Services through the
Public Health Service will review all infections and communicable
diseases that may be transmitted through the handling of food and
will then determine, based on valid scientific and medical analysis
and using accepted public health methodologies and statistical
practices regarding risk of transmission, whether such diseases are
transmitted through the handling of food. This will reassure the
American public that the Secretary has carefully analyzed this
issue and has published a list of infectious and communicable dis-
eases that are transmitted through the handling of food.

The list required under this provision must be updated annually
by the Secretary. This requirement is included to reassure the
American public that, on an annual basis, the Secretary will
review the relevant scientific and medical evidence regarding the
transmissibility of all diseases and will determine, based on that
evidence, whether any of these diseases are transmitted through
the handling of food.

The amendment further provides that the Secretary shall widely
disseminate information regarding the list of diseases that are
transmissible through food handling and the modes by which such
diseases are transmitted through the handling of food. This is a
critical component of the amendment. The conferees believe that
the lack of awareness of the American public regarding which dis-
eases are and are not transmitted through the handling of food has
contnbuted to false perceptions in this area. Instead of allowing

g_ﬂ eptions to determine whether individuals may remain in

dling jobs, this provision requires the Secretary to use
valld scientific evidence to determine which diseases are transmit-
ted through the handiing of food and then to ensure that the
American public is well-educated regarding these facts in order to
all'ia% any unnecessary fears.

e amendment further provides that, in any case in which an
individual has an infectious or communicable disease that can be
transmitted to others through the handling of food, which disease
is included on the list developed by the Secretary, and in which the
risk of the disease being transmitted in the particular job cannot
be eliminated by reasonable accommodation, a covered entity
under this title may refuse to assign or continue to assign such in-
dividual to a job involving food handling.

This provision is consistent with the underlying requirements of
the ADA. If an individual has an infectious or communicable dis-
ease which is transmitted through the handling of food, then an

mployer or other covered entity under this title has the right

er the ADA to, for example, reassign that employee to a job in-
volvmg food handhng The underlying requirement of the ADA is
simply that a reasonable accommodation must be made if such ac-
commodation will eliminate the risk of the disease being transmit-
ted in the particular job. For example, if an individual has an in-
fectious disease that can be eliminated by taking medication for a
specified period of time, the employer must offer the employee the
reasonable accommodation of allowing the individual time off to .
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take such medication. Of course, this accommodation would be sub-
ject to the same “undue hardship” limitation which applies to all
accommodations under this title.

In addition, the placement of a disease on the list developed by
the Secretary does not, of itself, define the disease as a disability
for purposes of the requirements of this Act. Rather, whether a
person is an ‘“‘individual with a disability” i8 determined pursuant
to section 3(2).

Finally, this amendment includes an anti-preemption provision.
This provision is an explanation of the general anti-preemption
provision of section 501(b) of the Act, but is designed specifically
with regard to laws regarding food handling. The point of this pro-
vision 18 to clarify that legitimate state and local public health
laws and regulations regarding food handling are not preempted by
the ADA. State and local public health departments are, many
times, at the front lines of protecting the public health. Such legiti-
mate laws and regulations designed to protect the public health,
therefore, are not preempted by the ADA.

This provision, however, in amplifying Section 501(b) more clear-
ly defines certain types of existing and prospective state and local
public health laws that are not preempted by the ADA. First, the
laws must be designed to protect the public health from individuals
who pose a significant risk to the health or safety of others, which
risk cannot be eliminated by reasonable accommodation. This is
consistent with the definition of “direct threat” under this title.
Second, because this provision is designed to apply specifically to
laws regarding food handling, such laws must pertain to the list of
infectious and communicable diseases published by the Secretary
as transmitted through food handling and be consistent with the
determinations made by the Secretary regarding the modes of
transmissability. This provision ensures that such legitimate state
and local laws, ordinances, and regulations, which deal with dis-
ease transmission through food handling, as defined by the Secre-
tary, are not preempted by the ADA. '

This amendment appropriately carries out both the letter and
the spirit of the underlying requirements of the ADA. Instead of
allowing false perceptions to determine whether an employee may
remain in a particular job, this provision ensures that valid public
health guidelines, rather than false perceptions, will determine the
protections afforded under this title. In addition, and of critical im-
portance, this provision should reassure the American public by re-
quiring the Secretary to evaluate this area carefully by reviewing
all communicable diseases and by publishing a list of diseases that
are transmitted through food handling and by ensuring that the
American public will be educated regarding those diseases which
are transmitted through the handling of food.

16. Illegal use of drugs and use of alcohol

(a) The Senate bill specifies that the term ‘“qualified individual
with a disability” does not include employees or applicants who are
current users of illegal drugs, except that an individual who is oth-
erwise handicapped shall not be excluded from the protections of
the Act if such individual also uses or is addicted to drugs.



64

The House amendment specifies that “qualified person with a
disability” does not include any apg]icant or employee who is cur-
i drugs when the covered entity

. rently e in the illegal use o

acts on m of such use.

The Senate recedes. The provision excluding an individual who
engages in the illegal use of drugs from protection is intended to
ensure that employers may discharge or deny employment to per-
sons who illegally use drugs on that basis, without fear of being
held liable for discrimination. The provision is not intended to be
limited to persons who use drugs on the day of, or within a matter
of days or weeks before, the employment action in question.
Rather, the provision is intended to apply to a person whose illegal
use of drugs occurred recently enough to justify a reasonable belief
that a person’s drug use is current.

(b) The House amendment specifies that the following individuals
are not excluded from the definition of the term ‘“‘qualified individ-
ual with a disability”: (1) an individual who has successfully com-
pleted a supervised rehabilitation program and is no longer engag-
ing in the illegal use of drugs or otherwise been rehabilitated
successfully and is no longer engaging in such use; (2) an individual
who is participating in a supervised rehabilitation program and is
no longer engaging in such use; or (3) an individual who is errone-
ously regarded as engaging in such use but is not engaging in such
use.

The Senate recedes. Section 104(bX2) provides that a person
cannot be excluded as a qualified individual with a disability if
that individual is participating in a supervised rehabilitation pro-
gram and is no longer engaging in the illegal use of drugs. "Fhls'
provision does not permit persons to invoke the Act’s protection
simply by showing that they are participating in a drug treatment
program. Rather, refraining from illegal use of drugs is essen-
tial. Employers are entitled to seek reasonable assurances that no
illegal use of drugs is occurring or has occurred recently enough so
that continuing use is a real and ongoing problem. On the other
hand, this provision recognizes that many people continue to par-
ticipate in drug treatment programs long after they have stopped
using drugs ille%‘aillly, and that such persons should be protected
under the Act. The conferees intend that the phrase ‘“‘otherwise
been rehabilitated successfully” be interpreted to refer to both in-
patient and outpatient programs, as well as appropriate employee
assistance programs that provide professional (not necessarily med-
ical). assistance and counseling.

(c) The House amendment, but not the Senate bill, specifies that
it i8 not a violation of title I of the Act for a covered entity to adopt
or administer reasonable policies or procedures, including but not

limited to testing, designed to ensure that an individual in-
volved in rehabilitation programs is no longer engaging in the ille-
gal use of drugs.

The Senate recedes. Conferees note that, for purposes of this
title, an individual covered by the regulations described in section
104(cX5) who tests positive on an employment related drug test con-
ducted and verified in conformity with applicable federal regula-
tions or guidelines is deemed to be “currently engaging in the ille-
gal use of drugs” and may not invoke the Act’s protection, except
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as provided in section 104(bX3). The conferees do not intend to J)re-
vent individuals covered by section 104(cX5) or any other individual
covered by the employment grovisions of the Act from challenging
a positive test result by invoking the protection of section
104(bX3). The A itself does not provide any standard by which
the accuracy or validity of a drug test result is to be determined.
Conferees recognize that current Department of Transporta-
tion regulations allow or uire, depending on the circumstances,
employers to remove individuals in safety sensitive positions who
are undergoing drug rehabilitation from such poseitions. With re-
spect to individuals illegally using drugs or impaired by alcohol,
nothing in this Act is intended to affect federal laws or Depart-
ment of Transportation regulations to protect public safety.

(d) The Senate bill specifies that the covered entity may require
that employees behave in conformance with the requirements of
the Drug-Free Workplace Act of 1988 and that transportation em-
ployees meet requirements established by the Secretary of Trans-
portation with respect to drugs and alcohol.

The House amendment also includes reference to positions de-
fined by the Department of Defense and the Nuclear Regulatory
Commission.

The Senate recedes.

(e) The House amendment adds that nothing in this title shall be
construed to encourage, prohibit, restrict, or authorize the other-
wise lawful exercise by railroads of authority to: (1) test railroad
employees in, and applicants for, itions involving safety-sensi-
tive duties, as determined by the tary of Transportation, for
the illegal use of drugs and for on-duty impairment by alcohol; and
3‘2) remove such persons who test positive from safety-sensitive

uties.

The Senate recedes with an amendment. The amendment substi-
tutes the phrase “‘entities subject to the jurisdiction of the Dl?)a.rt-
ment of Transportation” for the word “railroad” in the House
amendment; sugtitutes the phrase “employees of such entities” for
the term “railroad employees” in the House amendment; deletes
the phrase “as determined by the Secretary of Transportation” in
subsection (eX1) of the House amendment; and adds the phrase ‘“‘for
illegal use of drugs and on duty impairment by alcohol” after the
word ‘“‘positive” in subsection (eX2) of the House amendment. The
conferees agree that, separate and a from De ent of
Transportation ations, nothing in this title shall construed
to encourage, prohibit, restrict, or authorize the otherwise lawful
exercise (e.g., as a result of collective bargaining agreements) by en-
tities subject to the jurisdiction of DOT of authority to test employ-
ees of such entities in, and applicants for, positions involving safety
sensitive duties for the illegal use of drugs and for on duty imgg'.r-
ment by alcohol, and to remove such persons who test positive from
safety sensitive duties. The conferees intend that the authority for
transportation entities to remove persons who test positive includes
authority for dismissal or disqualification, consistent with the pro-
visions of this title. The conferees do not intent to prevent individ-
uals covered by section 104(cXb) or any other individual covered by
the employment provisions of the Act, from challenging a positive
drug test by invoking the protection of section 104(bX3). The ADA
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itself, does not provide any standard by which the accuracy or va-
lidity of a drug test result is to be determined.

The conferees note that there was a typographical error in part 2
(Education and Labor Committee) of the House Report No. 101-485.
The language in the last paragraph on page 81 should have ap-
peared as follows: “The Act is not intended to disturb the legiti-
mate and reasonable disciplinary rules and procedures established
and enforced by professional sports leagues; nor is it intended to
disturb collectively bargained policies that have been entered into
between league management-and its players association that are
not inconsistent with this Act.”

17. Enforcement

(a) The House amendment adds “powers” to the phrase “reme-
dies and procedures” to conform the ADA to title VII.

The Senate recedes.

(b) The House amendment adds to the enforcement section a ref-
erence to section 705 of title VII of the Civil Rights Act of 1964 (au-
thority of the Equal Employment Opportunity Commission).

The Senate recedes.

(c) The House amendment adds a reference to ‘“the Attorney
General.”

The Senate recedes.

(d) The House amendment substitutes the term “person,” which
is used and defined in title VII of the Civil Rights Act of 1964 for
the term “individual” included in the Senate bill.

The Senate recedes.

(e) The Senate bill includes the phrase any individual “who be-
lieves he or she is being subjected to discrimination.” The House
amendment substitutes “any person alleging discrimination.”

The Senate recedes.

18. Relationship with the Rehabilitation Act of 1978

The House amendment, but not the Senate bill, directs adminis-
trative agencies to develop procedures and coordinating mecha-
nisms to ensure that ADA and Rehabilitation Act of 1973 adminis-
trative complaints are handled without duplication or inconsistent,
conflicting standards. Further, agencies must establish the coordi-
nating mechanisms in their regulations.

The Senate recedes with an amendment. The amendment speci-
fies that “The Commission, the Attorney General, and the Office of
Federal Contract Compliance Programs shall establish such coordi-
nating mechanisms (similar to provisions contained in the joint
regulations promulgated by the Commission and the Attorney Gen-
eral at part 42 of title 28 and part 1691 of title 29, Code of Federal
Regulations, and the Memorandum of Understanding between the
Commission and the Office of Federal Contract Compliance Pro-
grams dated January 16, 1981 (46 Fed. Reg. 7435, January 23,
1981)) in regulations implementing this title and the Rehabilitation
ﬁ of 1973 not later than 18 months after the date of enactment of
this Act.”
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: TITLE II OF THE ADA (PUBLIC SERVICES)
19. Structure of title 11

The Senate bill includes one set of standards applicable to all
public entities providing public services, including entities provid-
ing public transportation.

The House amendment includes subtitle A—Prohibition Against
Discrimination and Other Generally Applicable Provisions and sub-
title B—Actions Applicable to Public Transportation Provided by
Public Entities Considered Discriminatory. Two parts are included
under subtitle B: part I covers public transportation other than by
aircraft or certain rail operations (intercity and commuter rail) and
part II covers public transportation by intercity and commuter rail.

The Senate recedes.

SUBTITLE A—PROHIBITION AGAINST DISCRIMINATION AND OTHER
GENERALLY APPLICABLE PROVISIONS

20. Definition of public entities

- The Senate bill specifics that the public entities subject to the
provisions of title II include: any state or local government or an
department, agency, special purpose district, or other instrumental-
ity of a State or local government. The accompanying report makes
it clear that AMTRAK and commuter authorites are considered
public entities.

The House amendment defines the term “public entity” to mean
any state or local government or any department, agency, special
i)urpose district, or other instrumentality of a state or states or
ocal government; a commuter authority (as defined in section
103(8) of the Rail Passenger Service Act); and the National Rail-

road Passenger Corporation (AMTRAK).
The Senate recedes.

21. Qualified individual with a disability

The House amendment uses the term “public entity” in lieu of
the list of entities covered by subtitle A.
The Senate recedes.

22. Discrimination, in general

The Senate bill specifies the general and specific prohibitions
against discrimination by public entities.

The House amendment retains the general prohibition and clari-
fies that this general prohibition is subject to the other more specif-
ic provisions in title II]) The House amendment aiso includes gram-
matical changes.

The Senate recedes. Questions have been raised regarding the ob-
ligations under this legislation of local and state governments to
make 911 telephone emergency services available to hearing im-
paired and speech impaired persons. It is the intent of the confer-
ees that the telephone emergency services operated by local and
state governments be a le to such individuals. is means
that such telephone emergency ms must be equipped with
technolog%: that gives these individuals direct access to emergency
services. For the present, this would require that local emergency
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systems provide a direct telephone line for individuals who rely on
telecommunications devices for the deaf (the Baudot format) and
computer modems (the ASCII format) to make telephone calls. In
the future, new technology, such as speech-to-text services, may re-
quire other forms of direct access for such individuals. With this
title I mandate, individuals with hearing and speech impairments
will finally join the rest of us in having immediate access to assist-
ance from police, fire, and ambulance services.

28. Enforcement

The Senate bill specifies that the remedies, procedures, and
rights set out in section 505 of the Rehabilitation Act of 1973 shall
be available with respect to any individual who believes that he or
she is being subjected to discrimination on the basis of disability in
violation of this Act, or regulations promulgated under section 204
concerning public services.

The House amendment provides that the remedies, procedures,
and rights set forth in section 505 of the Rehabilitation Act of 1973
shall be the remedies, procedures, and rights this title provides to
any person alleging discrimination on the basis of disability in vio-
lation of section 202.

The Senate recedes.

24. Regulations and standards

The Senate bill specifies that the Attorney General shall issue
regulations implementing title II with the exception of section 203

pertaining to public transportation provided by public entities.

The House amendment, consistent with the revised structure
used by the House, speciﬁee that the Att.orney General shall pro-
mlél%ate regulations that implement subtitle A. Such regulations

not include any matter within the scope of the authority of
the Secretary of Transportation under section 223 (paratransit),
section 229 (regulations relating to part I of subtitle B), and section
244 (regulations relating to-part II of subtitle B).

The House amendment also specifies that regulations shall in-
clude standards applicable to facilities and vehicles covered by sub-
title A, other than facilities stations, rail passenger cars, and vehi-
cles covered by subtitle B.

The Senate recedes.

SusTITLE B—ACTIONS APPLICABLE TO PUBLIC TRANSPORTATION
Provipep BY PuBLIc ENTITIES CONSIDERED DISCRIMINATORY

PART I—PUBLIC TRANSPORTATION OTHER THAN BY AIRCRAFT OR
CERTAIN RAIL OPERATIONS

25. Definitions

The Senate bill uses the following phrases: ‘“demand responsive
system,” ‘fixed route system,” ‘“operates,” and “public transporta-
tion.”

The House amendment adds definitions for the terms ‘“demand
responsive system,” ‘“fixed route system’” and ‘“operates.” The
House amendment also substitutes the phrase ‘“designated public
transportation” for the phrase ‘“public transportation” and in-
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cludes the following definition: transportation (other than public
school transportation) by bus, rail, or by other conveyance (other
than transportation by aircrafi, or intercity or commuter rail) that
provides the general public with general or special service (includ-
ing charter service) on a regular and continuing basis. The House
amendment also includes a definition for the term ‘“public school
transportation.
The Senate recedes.

26. Purchase or lease of new and used fixed route vehicles

With slightly different wording, the Senate bill and the House
amendment required that all new vehicles purchased or leased by a
public entity which operates a fixed route system be accessible and
required such public entity to make demonstrated good faith efforts
to purchase or lease used vehicles that are accessible.

The Senate recedes.

27. Remanufactured and historic vehicles

The Senate bill specifies that if a public entity remanufactures a
vehicle or purchases or leases a remanufactured vehicle so as to
extend its usable life for 5 years or more, the vehicle must, to the
maximum extent feasible, be readily accessible to and usable by in-
dividuals with disabilities.

With slightly different phrasing, the House amendment includes
the policy in the Senate version applicable to remanufactured vehi-
cles and adds a specific provision in the legislation for historic vehi-
cles. Under the provision, if making a vehicle of historic character
(which is used solely on any segment of a fixed route system that is
included on the National ister of Historic Places) readily acces-
sible to and usable by individuals with disabilities would signifi-
cantly alter the historic character of such vehicle, the public entity
only has to make (or purchase or lease a remanufactured vehicle
with) those modifications which do not significantly alter the his-
toric character of such vehicle.

The Senate recedes.

28. Paratransit

The Senate bill specifies that if a public entity operates a fixed
route system, it is discrimination for public transit authority to fail
to provide paratransit or other special transportation services suffi-
cient to provide a comparable level of services as is provided to in-
dividuals using the fixed route transportation to individuals with
digabilities who cannot otherwise use fixed route transportation
and individuals associated with such individuals with disabilities
unless the public transit authority can demonstrate that the provi-
sion of paratransit or other transportation services would impose
an undue financial burden on the public transit entity. If the provi-
sion of comparable Earatransit services would impose an undue fi-
nancial burden on the public entity, such entity must provide such
service to the extent that provision of such services would not
impose an undue funancial burden on such entity. The Senate ver-
sion specifies that the definition of undue financial burden may in-
clude reference to a flexible numerical formula that incorporates
appropriate local characteristics such as population.
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The House amendment includes the following changes:

(a) The House amendment clarifies that a public entity that only
provides commuter bus service need not provide paratransit.

The Senate recedes.

(b) The House amendment specifies that comparable level of
service must be provided but in the case of response time, it must
be coms.rable, to the extent practicable.

ate recedes.

(c) Under the House amendment, paratransit and other special
transportation services must be prov1ded to three categories of indi-
viduals with disabilities:

To any individual with a disability who is unable as a result
of a physical or mental impairment (including a vision impair-
ment) without the assistance of another individual (except an
operator of a wheelchair lift or other boarding assistance
device) to board, ride, or disembark from any vehicle on the
system which is accessible;

To any individual with a disability who needs the assistance
of a wheelchair lift or other boarding assistance device (and is
able with such assistance) to board, ride, and disembark from
any vehicle which is accessible if the individual wants to travel
on a route on the system during the hours of operation of the
system at a time (or within a reasonable period of such time)
when such an accessible vehicle is not being used to provide
designated public transportation on the route; and

To anf' individual with a disability who has a specific impair-
ment-related condition which prevents such individual from
traveling to a boarding location or from a disembarking loca-
tion on such system.

For purposes of the first two categories of individuals with dis-
abilities, boarding or dirembarking from a vehicle does not include
travel to the boarding location or from the disembarking location.

The Senate recedes.

(d) The House amendment clarifies that paratransit and special
transportation services need only be provided in the service area of
each public entity that operates a fixed route system and not in
any portion of the service area in which the public entity solely
provides commuter bus service.

The Senate recedes.

(e) The House amendment deletes the permissive reference to
flexible numerical formula.

The Senate recedes.

() The House amendment requires that paratransit be available
to one other person accompanying the individual with a disability.

The House recedes with an amendment. The amendment pro-
vides that in addition to the one individual specified in the House
amendment, paratransit services must be available to other indiv-
duals accompanying the individual with a disability provided that
space for these additional individuals is available on the paratran-
sit vehicle carrying the individual with a disability and that the

maﬁ)ortatlon of such additional individual will not result in a

of service to individuals with disabilities. Throughout this
sectlon, the conferees intend that individuals accompanying the in-
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dividual with a disability travel between the same boarding and
disembarking locations as the individual with a disability.

() The House amendment specifies that each public entity must
submit plans for operating paratransit services to the Secretary.
The plan must include, among other things, the identity of any
other public entity or person providing paratransit service and pro-
vide that the public entity does not have to provide directly under
thﬁ plan the identified paratransit services being provided to
others.

The Senate recedes.

(h) The House amendment includes a statutory construction pro-
vision that makes it clear that nothing in the ADA should be con-
strued as preventing a public entity from providing paratransit
services at a level which is greater the level required by the
ADA, from providing paratransit services in addition to those serv-
ices required by the ADA, or from providing such services to indi-
viduals in addition to those individuals to whom such services are
required to be provided by the ADA.

The Senate recedes.

29. Dernand responsive systems operated by a public entity

With slightly different wording, the Senate bill and the House
amendment specify rules for public entities operating demand re-
sponsive systems. '

The Senate recedes.

80. New facilities

The House amendment substitutes the phrase “designated public
transportation services” for the phrase “public transportation serv-
ices” used in the Senate bill.

The Senate recedes.

31. Alterations to existing jacilities

(@) The House amendment adds a reference to ‘‘designated public
transportation.”

The Senate recedes.

(b) The Senate bill requires that when major structural alter-
ations are made, the alterations as well as the path of travel must
be accessible to individuals with disabilities to the maximum
extent feasible.

The House amendment substitutes the phrase “an alteration
that affects or could affect usability or access to an area of the fa-
cility containing a primary function” for the Senate language
“major structural alteration” and adds that the alterations to the
path of travel and facilities serving the altered area should “not be
disproportionate” to the overall alterations in terms of the cost and
scope of the overall alterations as determined under criteria estab-
lished by the Attorney General.

The Senate recedes.

32. Key stations in rapid and light rail systems

(a) The Senate bill provides an extension of up to 20 years for
making key stations in rapid rail or light rail systems accessible
where extraordinary expensive structural changes are required.
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The House amendment permits 30 years where extraordinary ex-
pensive structural changes are required except that by the last day
of the 20th year at least two-thirds of such key stations must be
readily accessible.

The Senate recedes.

(b) With slightly different wording, both the Senate bill and the
House amendment require the development of plans and mile-
stones.

The Senate recedes.

J8. Access to non-key stations

With slightly different phrasing, the Senate bill and the House
amendment specify rules governing non-key existing stations.

The Senate recedes with an amendment. In section 228(a), strike
out paragraph (2) and insert in lieu thereof the following new para-
graphs:

“(2) ExceprioNn.—Paragraph (1) shall not require a public entity
to make structural changes to existing facilities in order to make
such facilities accessible to individuals who use wheelchairs, unless
and to the extent required by section 227(a) (relating to alterations)
and section 227(b) (relating to key stations).

“(3) UtmLizaTioN.—Paragraph (1) shall not require a public entity
to which paragraph (2) applies, to provide to individuals who use
wheelchairs services made available to the general public at such
facilities when such individuals could not utilize or benefit from
such services provided at such facilities.”.

84. One car per train rule applicable to rapid rail gnd light rail sys-
tems '

The Senate bill provides that as soon as practicable, but in any
event in no less than 5 years, rail systems must have at least one
car per train that is accessible to individuals with disabilities.

The House amendment specifies that the one car per train rule
only applies with respect to trains that have two or more vehicles
and includes a special provision applicable to historic trains.

The Senate recedes.

85. Interim accessibility

The House amendment, but not the Senate bill, specifies that for
new construction and alterations for which a valid and appropriate
state or local building permit is obtained prior to the issuance of
final regulations and for which the construction or alteration au-
thorized by such permit begins within one year of the receipt of
such permit and is completed under the terms of such permit, com-
pliance with the Uniform Federal Accessibility Standards in effect
at the time the building permit is issued shall suffice to satisfy the
accessibility requirement except that if such final regulations have
not been issued one year after the Architectural and Transporta-
tion Barriers Compliance Board has issued the supplemental mini-
mum guidelines, compliance with such supplemental guidelines

shall be necessary.
The Senate recedes.
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36. Effective date

The Senate bill specifies that the section in title II pertaining to
new fixed route vehicles shall become effective on the date of en-
actment.

The House amendment specifies that sections concerning fixed
route vehicles, demand responsive, stations, one car per train and

tions become effective on the date of enactment.
e Senate recedes.

PART O—PUBLIC TRANSPORTATION BY INTERCITY AND COMMUTER RAIL
87. Definitions

The House amendment but not the Senate bill includes defini-
tions of the following terms: “commuter authority,” ‘“commuter
rail transportation,” “intercity rail trans}))ortation,” “rail passenger
car,” “responsible persons,” and ‘“station.”

The Senate r es.

&88. One car per train rule for intercity rail transportation

With slightly different wording, the Senate bill and the House
amendment specify a one car per train rule for intercity rail trans-
portation.

The Senate recedes.

89. New intercity cars

The Senate bill provides that all new intercity vehicles must be
readily accessible to and unable by individuals with disabilities, in-
cluding individuals who use wheelchairs.

The House amendment includes a general obligation to make
new intercity cars accessible that is identical to the provision in
the Senate bill but includes special rules of accessibility applicable
to people who use wheelchairs for specific categories of passenger

car.
The Senate recedes.

40. One car per train rule and new commuter rail cars

(a) With slightly different wording, the Senate bill and the House
amendment specify the one car per train rule for persons providing
commuter rail transportation.

The Senate recedes.

(b) The Senate bill provides that all new commuter rail cars must
be readily accessible to and usable by individuals with disabilities,
including individuals who use wheelcﬁairs.

The House amendment adopts the same standard and specifies
that the term “readily accessible to and usable by” shall not be
construed to require: a restroom usable by an individual who uses
a wheelchair if no restroom is provided in such car for any passen-
ger; space to store and fold a wheelchair; or a seat to which a pas-
senger who uses a wheelchair can transfer.

e Senate recedes.

41. Used and remanufactured rail cars

The Senate bill includes special rules for the purchase of all
types of used and remanufactured vehicles.
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The House amendment includes special provisions applicable to
the purchase of used rail cars and remanufactured rail cars similar
to the provisions included in the Senate bill applicable to all vehi-
cles (the time period for remanufacture is. 10 years for rail cars in-
stead of 5 years for other vehicles).

The Senate recedes.

4%. New and existing stations

(a) With respect to commuter rail, the Senate bill specifies that
existing key stations must be made accessible as soon as practica-
ble but in no event later than 3 years after the effective date,
except that the time limit may be extended to 20 years after the
date of enactment in a case where extraordinarily expensive struc-
tural changes are necessary to attain accessibility.

The House amendment provides that the extension to 20 years
al;])flies where the raising of the entire passenger platform is the
only means available of atm accessibility or where other ex-
traordinarily expensive stru changes are necessary to attain
accessibility.

The Senate recedes.

(b) The Senate report explains the criteria used to determine
which stations are considered “key.” The House amendment places
these criteria in the legislation. The factors that must be taken
into consideration, after consultation with individuals with disabil-
ities and organizations representing such individuals include: high
ridership and whether such station serves as a transfer or feeder
station.

The Senate recedes.

48. Alterations of existing facilities

(a) The Senate bill specifies that a facility or any part thereof
that is used for public transportation and that is altered by, on
behalf of, or for the use of a public entity in a manner that affects
or could affect the usability of the facility must be altered in such
a way that it is readily accessible to and usable by individuals with
disabilities. )

The House amendment adopts the same standard but substitutes
for the phrase ‘“public entity” the phrase ‘“responsible person,
owner, or person in control of the station.”

The Senate recedes.

(b) The Senate bill requires that when major structural alter-
ations are made, the alterations as well as the path of travel must
be accessible to individuals with disabilities to the maximum
extent feasible.

The House amendment substitutes the phrase “an alteration
that affects or could affect usability or access to an area of the fa-
cility containing a primary function” for the Senate language
“major structural alteration’” and adds that the alterations to the
path of travel and facilities serving the altered area should “not be
disproportionate” to the overall alterations in terms of the cost and
scovﬁnle of the overall alterations.

e Senate recedes. .

(¢) The House amendment also specifies that it is considered dis-

crimination for an owner or person in control of a station to fail to
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provide reasonable cooperation to a responsible person with respect
to such station in the responsible person’s efforts to provide accessi-
bility. An owner, or person in control of a station is liable to a re-
sponsible person for any failure to provide reasonable cooperation.
The House amendment also makes it clear, however, that failure to
receive reasonable cooperation shall not be a defense to a claim of
discrimination by an individual with a disability.
The Senate recedes.

44. Interim accessibility standards

The House amendment, but not the Senate bill, specifies the
standards that would apply to stations and rail passenger cars
during an interim period between the effective date and the date
regulations are issued in final form.

The Senate recedes.

TITLE III OF THE ADA
45. Definitions

(a) The Senate bill includes the term “potential places of employ-
ment” to describe facilities subject to the new construction require-
ments.

The House amendment substitutes the term ‘“‘commercial facili-
ties” for the phrase "‘potential places of employment.” The House
amendment also specifies that the term does not include railroad
locomotives, railroad freight cars, railroad cabooses, railroad cars
described in section 222 or covered under title III, or railroad
rights-of-way.

The Senate recedes.

(b) The House amendment, but not the Senate bill, includes defi-
nitions for the following terms: “demand responsive system,”
“fixed route system,” and ‘“‘over-the-road bus.”

The Senate recedes.

(c) The House amendment, but not the Senate bill, defines the
term “private entity” to mean any entity other than a public
entity, as defined in title II.

The Senate recedes.

(d) The Senate bill lists a number of specific types of entities that
are considered public accommodations and then includes the fol-
lowing catch-all phrase “and other similar places.”

The House amendment deletes the term “similar.” In addition,
the House amendment makes several technical changes to the cate-
gories.

The Senate recedes.

(e¢) The House amendment, but not the Senate bill, defines the
term “rail” and “railroad.”

The Senate recedes.

(D In determining whether making changes to existing facilities
are ‘‘readily achievable,” the Senate bill requires that the follo
factors be considered: (1) the overall size of the covered entity wit
res(rect to the number of employees, number and type of facilities,
and size of the budget; (2) the type of operation of the covered
entity, including the composition and structure of the entity; and
(3) the nature and cost of the action needed.
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The House amendment includes the following factors: (1) the
nature and cost of the action needed under the ADA; (2) the overall
financial resources of the facility or facilities involved in the
action, the number of persons employed at such facility, the effect
on expenses and resources, or the impact otherwise of such action
utpon the operation of the facility; (3) the overall financial resources
of the covered entity, the overall size of the business of a covered
entity with respect to the number of its employees, the number,
type, and location of its facilities; and (4) the type of operation or
operations of the covered entity, including the compositiion, struc-
ture, and functions of the workforce of such entity, the geographic
separateness, administrative or fiscal relationship of the facility or
facilities in question to the covered entity.

The Senate recedes.

(2) The House amendment substitutes the term “specified public
transportation” for the term “public transportation” with no
change in the definition.

The Senate recedes.

(h) The House amendment, but not the Senate bill, defines the
term ‘‘vehicle” as not including a rail passenger car, railroad loco-
motive, railroad freight car, railroad caboose, or a railroad car de-
scribed in section 242 or covered under title III.

The Senate recedes.

46. Entities subject to the prohibitions against discrimination

The Senate bill specifies that no individual shall be discriminat-
ed against on the basis of disability in the full and equal enjoyment
of the goods, services, facilities, privileges, advantages, and accom-
modations of any place of public accommodation.

The House amendment clarifies that this prohibition applies to
. any person who owns, leases (or leases to), or operates a place of
public accommodation.

The Senate recedes.

47. Contract liability

The Senate bill specifies that covered entities cannot engage in
discrimination indirectly through contracts with other parties.

The House amendment specifies that covered entities are only
liable in contractual arrangements for discrimination against the
entity’s own customers and clients and not the contractor’s custom-
ers and clients.

The Senate recedes.

48. Readily achievable changes to existing barriers
The House amendment adds rail passenger cars used by an es-
tablishment for transporting individuals to the list of vehicles from

which barriers must be removed.
The Senate recedes.

49. Fixed route and demand responsive systems

With slightly different wording, the Senate bill and the House
amendment specify standards for fixed route and demand respon-
sive systems operated by private entities.

The Senate recedes.
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50. Health and safety

The House amendment, but not the Senate bill, specifies that
nothing in title III requires an entity to permit an individual to
participate in or benefit from the goods, services, facilities, privi-
leges, advantages and accommodations of such entity where such
individual a direct threat to the health or safety of others.
The term “direct threat” means a significant risk to the health or
safety of others that cannot be eliminated by a modification of poli-
cies, practices, or procedures or by the provision of auxiliary aids
and services.

The Senate recedes.

51. New construction and alterations to existing facilities

() The Senate bill includes in separate sections the requirements
that alterations and new construction be readily accessible to and
usable by individuals with disabilities.

The House amendment places these two requirements in the
same section.

The Senate recedes. Section 303b) of the Act provides that dis-
crimination as set forth in section 303(a) concerning new construc-
tion and alterations in public accommodations and commercial fa-
cilities shall not be construed to require the installation of an ele-
vator for facilities that are less than three stories or have less than
3,000 square feet per story unless the building is a shopping center,
a shopping mall, or the professional office of a health care provider
or unless the Attorney General determines that a particular cate-
gory of such facilities requires the installation of elevators based on
the usage of such facilities. The exception does not affect the re-
quirement that every newly constructed facility subject to the Act
shall have at least one und story that is readily accessible to
and usable by individu with disabilities. Accessibility require-
ments shall not be evaded by constructing facilities in such a way
that no story constitutes a ‘“ground floor”, for example, by con-
structing a building whose main entrance leads only to stairways
or escalators that connect with upper or lower floors; at least one
accessible ground story must be provided.

(b) The Senate bill specifies that when major structural alter-
ations are made to public accommodations operated by private enti-
ties, the alterations as well as the path of travel and facilities must
be accessible to individuals with disabilities to the maximum
extent feasible.

The House amendment substitutes the phrase “an alteration
that affects or could affect usability or access to an area of the fa-
cility containing a primary function,” for the Senate language,
“major structural alteration,” and adds that the alterations to the
path of travel and facilities serving the altered area should “not be
disproportionate” to the overall alterations in terms of the cost and
scope of the overall alterations.

The Senate recedes. The conferees note that in part 2 (Education
and Labor Committee) of the House Report No. 101-485, language
following the word “alteration” at the end of the third line of the
second full paragraph on page 113 was inadvertently omitted. This
language specifies that the parameters of the concept of dispropor-
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tionality of section 303(aX2) of the bill will be set forth in the mini-
mum guidelines issued by the Architectural and Transportation
Barriers Compliance Board and in the regulations promulgated by
the Attorney General. The conferees wish to indicate their under-
standing that the requirement of an accessible path of travel, ac-
cessible restrooms, drinking fountains, and telephones serving the
altered area would be disproportionate if the inclusion of such fea-
tures would be so large an undertaking, in expense or scope of
work, as to be disproportionate to the remainder of the contemplat-
ed alteration project.

52. Discrimination and construction

With slightly different wording, the Senate bill and the House
amendment specify the general prohibition of discrimination and
specific constructions of such discrimination.

The Senate recedes.

53. New vehicles other than new rail passenger cars

The Senate bill specifies that new vehicles other than automo-
biles purchased by a private entity in the principal business of
transporting people must be readily accessible to and usable by in-
dividuals with disabilities.

The House amendment includes a special rule for vans with a
seating capacity of less than 8 passengers. Such vans need not be
accessible if the van is to be used solely in a demand responsive
system and if the private entity can demonstrate that the system
for which the van is being purc or leased, when viewed in its
entirety, provides a level of service to individuals with disabilities
equivalent to the level of service provided to the general public.

The Senate recedes.

54. New rail passenger cars

The Senate bill specifies that all new vehicles purchased by a pri-
vate entity in the principal business of transporting people must be
readily accessible.

The House amendment includes a separate provision applicable
to new rail passenger cars purchased by such entities and includes
the same standard set out in the Senate bill.

The senate recedes.

55. Remanufactured rail passenger cars

The House amendment, but not the Senate bill, specifies that the
remanufacture of a rail passenger car so as to extend its usable life
for 10 years or more must be remanufactured in a manner to make
it readily accessible ‘“to the maximum extent feasible.”

The Senate recedes.

56. Historical or antiquated rail passenger cars and stations serving
such cars

The House amendment, but not the Senate bill, specifies that his-
torical or antici)uated vehicles that are currently in use or are re-
manufactured by private entities need not be made accessible to
the extent that compliance would significantly alter the historic or
antiquated character of such a car or rail station served exclusively
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bﬁ' such cars or would result in violation of safety rules issued by
the Secretary of Transportation.
The Senate recedes.

57. Over-the-road buses

The Senate bill specifies that over-the-road buses must be readil
accessible to and usable by individuals with disabilities within
years for small providers and 6 years for other providers. Further,
the Senate bill specifies that the Office of Technology Assessment
must conduct a study to determine the access needs of individuals
with disabilities and the most cost effective methods of making
:lll)(l:]t_ll buses readily accessible to and usable by individuals with dis-

ilities.

The House amendment deletes the Sf)eciﬁc obligation to make
each bus “readily accessible to and usable by”’ individuals with dis-
abilities at the end of the 6 or 7 year periog, whichever is applica-
ble. Instead, the House amendment specifies that the purchase of
new over-the-road buses must be made in accordance with regula-
tions issued by the Secretary of Transportation. In issuing final
regulations, the Secretary must take into account the purposes of
the study and any recommendations resulting from the study. The
obligations set out in the final regulations go into effect in 7 years
for small providers and 6 years for others. The final regulations
may not require the installation of accessible restrooms in over-the-
road buses if such installation would result in a loss of seating ca-

city.

In the interim, regulations issued by the Secretary may not re-
quire any structural changes to over-the-road buses in order to pro-
vide access to individuals who use wheelchairs and may not require
the purchase of boarding assistance devices to provide access.

With respect to the study, the purpose of the study is revised to
include a determination of the access needs of individuals with dis-
abilities to over-the-road buses and over-the-road bus service and
the most cost effective methods for providing access to over-the-
road buses and over-the-road bus service to individuals with disabil-
ities, particularly individuals who use wheelchairs, through all
forms of boarding options. The study must analyze, among other
things, the effectiveness of various methods of providing accessibil-
ity to such buses and service to individuals with disabilities.

The Senate recedes.

58. Interim accessibility

The House amendment, but not the Senate bill, specifies that for
new construction and alterations for which a valid and appropriate
state or local building permit is obtained prior to the issuance of
final regulations and for which the construction or alteration au-
thorized by such permit begins within one year of the receipt of
such permit and is completed under the terms of such permit, com-
pliance with the Uniform Federal Accessibility Standards in effect
at the time the building permit is issued shall suffice to satisfy the
accessibility requirement except that if such final regulations have
not been issued one year after the Architectural and Transporta-
tion Barriers Compliance Board has issued the supplemental mini-
mum guidelines, compliance with such supplemental guidelines
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shall be necessary. The House amendment also includes interim
policies applicable to vehicles and rail passenger cars.
The Senate recedes.

59. Enforcement in general

(a) The Senate bill makes reference to the remedies available to
an ‘“‘individual” under title II of the Civil Rights Act of 1964.

The House amendment substitutes the term “person” for the
term “individual” since “person” is used in title II.

The Senate recedes.

(b) The Senate bill specifies that remedies and procedures of the
1964 Civil Rights Act will be available to any individual who is or
is about to be subjected to discrimination on the basis of disability.

The House amendment specifies that the remedies and proce-
dures of title II of the 1964 Civil Rights Act shall be the powers,
remedies, and procedures title Il provides to any person who is
being subject to discrimination on the basis of disability in viola-
tion of title III or any person who has ‘“reasonable grounds” for be-
lieving that he or she is about to be subjected to discrimination
with respect to the construction of new or the alteration of existing
facilities in an inaccessible manner.

The Senate recedes.

(c) The House amendment, but not the Senate bill, includes in
the legislation the following policy set out in the Senate report:
nothing in the-enforcement section shall require an individual with
a disability to engage in a futile gesture if such person has actual
notice that a person or organization covered by this title does not
intend to comply with its provisions.

The Senate recedes.

(d) The House amendment, but not the Senate bill, specifies that
state and local governments can apply to the Attorney General to
certify that state or local building codes meet or exceed the mini-
mum accessibility requirements of the ADA. In ruling on such ap-
plications from state or local governments, the Attorney General
will consult with the Architectural and Transportation Barriers
Compliance Board and consider the testimony of individuals with
disabilities at public hearings about the state or local building code
application.

The Senate recedes.

(e) The Senate bill specifies that the courts may assess civil pen-
alties against an entity not to exceed $50,000 for the first violation
and $100,000 for any subsequent public accommodation discrimina-
tion violation.

The House amendment specifies that when there are multiple
violations that make up a pattern or practice suit brought by the
Attorney General, all violations count as a first violation for the
purpose of assessing the maximum civil penalty of $50,000. The
maximum penalty of $100,000 for a subsequent violation can be ap-
plied only in a subsequent case.

The Senate recedes.

(f) The Senate bill specifies that the Attorney General may seek
“monetary damages”’ on behalf of an aggrieved party in Title III
public accommodation civil actions.
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The House amendment clarifies that “monetary damages” and
other relief available to aggrieved persons under Title III public ac-
commodation suits brought by the Attorney General do not include
punitive damages.

The Senate recedes.

(g) The Senate bill specifies that the courts may give consider-
ation to an entity’s “good faith” efforts to comply with the ADA in
considering the amount of civil penalty.

The House version elaborates on the issue of good faith by re-
quiring that the court consider whether an entity could have rea-
sonably anticipated the need for an appropriate type of auxiliary
aid needed to acoommodate the particular needs of an individual
with a disability.

The Senate recedes.

60. Examinations and courses

The House amendment, but not the Senate bill, specifies that
any person that offers examinations or courses related to applica-
tions, licensing, certification, or credentialing for secondary or post-
secondary education, professional, or trade purposes shall offer
such examinations or courses in a place and manner accessible to
persons with disabilities or offer alternative accessible arrange-
ments for such individuals.

The Senate recedes.

61. Effective date

(a) The House amendment, but not the Senate bill, precludes
suits against small businesses for 6 months or 12 months (depend-
ing on the size of the business and its gross receipts) after the effec-
tive date of title III of the Act (18 months afier date of enactment)
for all violations except those relating to new construction and al-
terations.

The Senate recedes with an amendment. The amendment deletes
the introductory phrase in section 310(b) and substitutes in lieu
thereof the following: “Except for any civil action brought fer a vio-
lation of section 303, no civil action shall be bmlght for any ast or
omission described in section 302 which occurs—"'. The purpose of
the amendment is to make it clear that in order for an imdividual
with a disability to bring a civil action against a small businees
meeting the criteria set out in the provision, the discriminatory act
must occur after the applicable period has expired. The conferees
note that this section gives small businesses additional time to
learn the requirements of the ADA and to come into compliance
with the Act before they will be subject to a civil action. The con-
ferees fully expect that businesses will, however, make good faith
efforts to comply with the Act during this additional phase-in

period.

(b) With slightly different wording, the Senate bill and the House
amendment provide that certain provisions of title III go into eftect
on the date of enactment.

The Senate recedes.
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TITLE IV OF THE ADA (TELECOMMUNICATION RELAY
SERVICES)

62. Definition of ‘“Common Carrier” or “Carrier”

The House amendment deletes the phrase “and any common car-
rier engaged in both interstate and intrastate communication.”
The Senate recedes.

63. General authority and remedies

The Senate bill specifies that the same remedies, procedures,
rights, and obligations applicable to common carriers engaged in
interstate communication by wire or radio are also applicable to
common carriers engaged in intrastate communication.

The House amendment clarifies, without changing the meaning
or intent of the Senate language.

The Senate recedes.

64. Provision of telecommunication services

The Senate bill specifies that each common carrier providing
telephone voice transmission services shall provide telecommunica-
tion relay services individually, through designees, or in concert
with other carriers not later than 3 years after the date of enact-
ment.

The House amendment makes several clarifying changes.

(a) The House amendment specifies that a common carrier must
only provide relay services “within the area in which it offers serv-
ice” to ensure that a common carrier on one side of the country is
not held responsible to provide services for consumers in a state on
the other side of the country.

The Senate recedes with an amendment. The amendment deletes
the word “within” and substitutes in lieu thereof the term
“throughout.”

(b) The House amendment specifies that common carriers may
provide relay services “through a competitively selected vendor” in
addition to providing such services through designees or in concert
with other carriers.

The Senate recedes.

(c) The House amendment specifies that a common carrier is con-
sidered in compliance with FCC regulations if the common carrier
is either in direct compliance itself with those regulations, or if the
‘“entity through which [it] is providing such relay services’ is in
comphance with the Commission’s regulations. Further, the
common carrier is considered in compliance with the FCC’s regula-
tions with respect to intrastate relay services when they or their
designees are in compliance with a state certified program.

The Senate recedes.

65. Regulations

The Senate bill directs the FCC to issue regulations covering,
among other things, minimum standards for the relay systems,
conduct by relay operators, separation of costs, and delay in the im-

plementation date.
The House amendment includes two clarifying changes.
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(a) The Senate bill requires the FCC to establish minimum stand-
ards that would be met “by common carriers”’ in providing relay
services. The House amendment deletes the language in quotes.

The Senate recedes.

(b) With respect to the conduct of relay operators, the House
amendment specifies that a relay operator is subject to the same
standards of conduct that other operators are subject to under the
Communications Act of 1934.

The Senate recedes.

66. Technology

The House amendment adds a reference to section 7(a) of the
Communications Act of 1934.
The Senate recedes.

67. Recovery of costs

The House amendment includes the following changes apphcable
to recovery of costs.

(a) The House amendment specifies that costs caused by inter-
state relay services will be recovered from all subscribers for every
interstate service, thereby ensuring that even those businesses that
have tprlvat,e telecommunications systems will contribute to the
cost of providing interstate relay services.

nate recedes.

(b) The House amendment authorizes State commissions to
permit recovery by common carriers of costs incurred in providing
intrastate relay services in states that are certified.

The Senate recedes.

(c) The Senate bill prohibits the imposition of a fixed monthly
charge on residential customers to recover the costs of providing
interstate relay services.

The House amendment deletes this provision.

The Senate recedes.

(d) The Senate bill extends the implementation perlod to three
years for all common carriers and includes authority to extend it
one additional year if a common carrier can demonstrate undue
burden. The House amendment deletes the undue burden provi-
sion.

The Senate recedes.

68. Requirements for state certification

The Senate bill specifies that each State may submit documenta-
tion to the FCC that describes the program of such state for imple-
menting intrastate relay services.

The House amendment specifies that such documentation must
also include the procedures and remedies available for enforcing
any requirements imposed by the State program. The House
amendment also provides that in certifying the program the FCC
must determine that the-program makes available adequate proce-
dures and remedies for enforcing the requirements of the State
program. The House amendment also specifies that in a State
whose program has been suspended or revoked, the Commission
must take such steps as may be necessary to ensure continuity of
telecommunications relay services.

The Senate recedes.
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69. Closed-captioning of public service announcements

The House amendment, but not the Senate bill, adds a provision
requiring the closed-captioning of all television public service an-
nouncements produced or funded by the Federal government.

The Senate recedes.

TITLE V OF THE ADA (MISCELLANEOUS PROVISIONS)

70. Construction

(a) The House amendment adds the phrase “except as otherwise
provided in this Act” as a qualification to the provision construing
- the interpretation of the ADA.

The Senate recedes.

(b) With slightly different wording, the Senate bill and the House
amendment specify the relationship between the ADA and other
Federal laws (including the Rehabilitation Act) and state laws. The
House amendment also specifies that nothing in the ADA shall be
construed to preclude the prohibition of, or the imposition of re-
strictions on, smoking in places of employment, in transportation
provided by public and .private entities, and places of public accom-
modations.

The Senate recedes. In light of the concerns raised by some con-
ferees with regard to individuals with contagious diseases of public
health significance who work in food handling jobs, the conferees
note certain points with regard to this section. First, if a state or
locality has a disease control law, or any other public health law,
which places certain requirements on certain employees, employers
or businesses, but which does not discriminate against people with
disabilities, such laws would not be affected by or preempted in any
way by the ADA. For example, if a state disease control law re-
quires certain hygienic procedures to be followed by all employees
in certain job categories, that law would not be affected in any way
by the ADA. In addition, if a state or locality has a disease control
law or any other public health law, which applies to certain people
with disabilities (for example, if a state has a law which required

people with certain contagious diseases, such as tuberculosis, to
take certain precautions), that law would also not be preempted by
the ADA as long as the requirements of that state or local law
were designed to protect against individuals who pose a direct
threat to the health or safety of others. Because the ADA itself
allows adverse actions to be taken against employees who pose a
direct threat to the health or safety of others in the workplace, and
against clients and customers who pose a direct threat to others in
a public accommodation (as “direct threat” is defined in the stat-
ute), a state public health law that similarly guarded against such
threats would be a law providing protection equal to that provided
by the ADA and hence would not be preempted by the ADA.

(c) The section in the Senate bill concerning insurance includes
- the proviso “Provided, That paragraphs (1), (2), and (3) are not used
as a subterfuge to evade the purposes of title I and III.” The House
amendment includes the following phrase ‘“Paragraphs (1), (2), and
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(13) sgaIlIlI not be used as a subterfuge to. evade the purposes of titles
an ‘)’

The Senate recedes.

(d) The House amendment, but not the Senate bill, specifies that
nothing in the Act shall be construed to require an individual with
a disability to accept an accommodation, aid, service, opportunity,
or benefit which suc¢h individual chooses not to accept.

The Senate recedes.

71. State immunity

The House amendment adds states courts of competent jurisdic-
tion to the reference to federal courts included in the Senate bill.
The Senate recedes.

72. Prohibition against retaliation and coercion

With slightly different wording, the Senate bill and the House
amendment include prohibitions against retaliation and coercion.
The Senate recedes.

78. Guidelines by the ATBCB

The Senate bill provides 6 months for the issuance of guidelines.
The House amendment provides 9 months.

74. Historic buildings
The House amendment, but not the Senate bill, includes specific

provisions applicable to historic buildings.
The Senate recedes.

75. Technical assistance manuals

(a) The Senate bill, but not the House amendment, includes,
among others, the National Council on Disability, as an agency re-
sponsible for the development of a technical assistance plan.

The Senate recedes. The conferees intend to recognize the Na-
tional Council on Disability as the impetus, force, and originator of
the initial legislation for the Americans with Disabilities Act, re-
flected in the Council’s report, ‘“Towards Independence,” published
in February, 1986. Therefore, the conferees agree that the National
Council on Disability should be one of the federal agencies with
which the Attorney General consults in developing a plan to assist
entities covered under this Act. The experience, expertise, and com-
mitment of the Council will ensure that the technical assistance ac-
tivities mandated under section 506 will be comprehensive, focused,
and timely.

(b) With slightly different wording, the Senate bill and the House
amendment provide for the implementation of the technical assist-
ance plan.

The Senate recedes. ,

(c) With slightly different wording, the Senate bill and the House
amendment authorize the entering into of grants and contracts.

The Senate recedes.

(d) The Senate bill includes a section requiring agencies to pro-
vide technical assistance to covered individuals and entities.

The House amendment makes several technical and conforming
changes and adds a requirement that appropriate departments and
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agencies develop and disseminate technical assistance manuals to
those who have rights and responsibilities under the ADA no later
than six months after ADA regulations are published. However, a
covered entity is not excused from complying with the ADA be-

cause of an K failure to receive technical assistance, including any
failure in t e development or dissemination of a technical assist-
ance manual

The Senate recedes.

76. Wilderness areas

The Senate bill specifies that the National Council on Disability
shall conduct a study regarding the effect of wilderness designa-
tions on access for people with disabilities.

The House amendment adds that the Wilderness Act is not to be
construed as prohibiting use of a wheelchair in a wilderness area
by an individual whose disability requires the use of a wheelchair
but no modifications of land are required.

Téle Senate recedes with an amendment. The new subsection
reads:

“(1) In ceNeraL.—Congress reaffirms that nothing in the
Wilderness Act shall be construed as prohibiting the use of a
wheelchair in a wilderness area by an individual whose disabil-
ity requires use of a wheelchair, and consistent with the Wil-
derness Act, no agency shall be requlred to provide any form of

special treatment or accommodation, or to construct any facili-
ties or modify any conditions of lands within a wilderness area
to facilitate such use.

“(2) DerFINTTION.—For purposes of paragraph (1), the term
‘wheelchair’ means a device designed solely for use by a mobili-
ty-impaired person for Iocomotlon, that is suitable for use in an
indoor pedestrian area.”

Consistent with this section and the Wilderness Act of 1964, the
conferees intend that, where appropriate and consistent with the
management obJectlves and maintenance of the wilderness charac-
ter of the area, the land management agencies charged with the
management responsibilities for wilderness areas designated under
the authority of the Wilderness Act of 1964 should, when construct-
ing or reconstructuring a trail, bridge or facility, comply with the
intent of this Act. In cases where tﬁe Agencies have delegated or
subcontracted their responsibilities, the intent of this section shall
apply to the designee or contractor.

77. Congressional coverage

The Senate bill makes the provisions of the legislation applicable
to Congress and the instrumentalities of Congress.

The House amendment also covers Con and the instrumen-
talities of Congress but delegates to the House and the instrumen-
talities of r(gg;fress the responsibility to develop applicable reme-
dies and p ures

The House recedes to the Senate on coverage of the Senate with
an amendment. The Senate recedes to the House on coverage of
the House. The Senate recedes to the House on coverage of instru-
mentalities of the Congress. The conferees add the following con-
struction clause: “Nothing in this section shall alter the enforce-
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ment procedures for individuals with disabilities provided in the
General Accounting Office Personnel Act of 1980 and regulations
promulgated pursuant to that Act.”

78. Illegal use of drugs

The Senate bill specifies that an individual with a disability does
not include any individual who uses illegal drugs, but ma mclude
an individual who has successfully com e%eted a su
habilitation program, or has otherwise been rehabilitated sucoess—
fully, and no longer uses illegal . The Senate bill also makes
it clear that an individual who uses illegal drugs may not be denied
the benefits of medical services on the basis of his or her use of

al drugs, if he or she is otherwise entitled to such services.

e House amendment includes clarifying and conforming
changes to make this provision consistent with other vigions in
the legislation concerning the treatment of users of illegal drugs:

(a) The House amendment specifies that an individual with a dis-
ablht does not include an individual who is currently engaging in

h egal use of drugs when the covered entity acts on the basis of
suc use.

The Senate recedee. The provision excluding an individual who

nglages in the illegal use of from protection (other than an
ividual descri in section 510(c) is intended to ensure that cov-
ered entities may deny services to or take other actions against
persons who illegally use drugs on that basis, without fear of being
held liable for discrimination. The provision is not intended to be
limited to persons who use drugs on the day of, or within a matter
of days or weeks before, the action in question. Rather, the provi-
sion is intended to apﬁly to a person whose illegal use of drugs oc-
curred recently enough to justify a reasonable belief that a person’s
drug use is current.

(b) The House amendment spec1ﬁee that the following individuals
are not excluded from the term “individual with a disability”—an
individual who has successfully completed a supervised drug reha-
bilitation }p;rog‘ram and is no longer engaging in the illegal use of
drugs or otherwise been rehabilitated successfully and is no
longmmng in such use; an individual who is participating in a
supe rehabilitation program and is no longer engaged in such
use; or a person who is erroneously regarded as engaging in such
use, but is not engaging in such use.

The Senate recedes. Section 510(bX2) provides that a person
cannot be excluded as a qualified i.nd.ivuf) al with a disability if
that individual is participating in a supervised rehabilitation 'ﬁl;o-
gram and is no longer engaging in the illegal use of drugs. i
provision does not permit persons to invoke the Act’s protection
simply by showing that they are participating in a treatment

program. Rather, refraining from illegal use of drugs is essen-
tial. Covered entities are entitled to seek reasonable assurances
that no 1lle%l use of drugs is occurring or has occurred recently
enough 8o that continuing use is a real and ongoing problem. On
the other hand, this provision recognizes that many people contin-
ue to participate in treatment programs long after they have
stopped using d illegally, and that such persons should E
tected under the Act. The conferees intend tggt the phrase “other-
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wise been rehabilitated successfully” be interpreted to refer to both
in-patient and outpatient programs that provide professional (not
necessarily medical) assistance and counseling.

(c) The House amendment specifies that it shall not be a viola-
tion for a covered entity to adopt or administer reasonable policies
or procedures, including but not limited to drug testing, designed to
ensure that an individual is no longer illegally using drugs; howev-
er nothing in this section shall be construed to encourage, prohibit,
restrict, or authorize the conducting of testing for the illegal use of

drugs.

The Senate recedes.

(d) The House amendment specifies that an individual shall not
be denied health services or other services provided in connection
with drug rehabilitation, on the basis of the current illegal use of

if the individual is otherwise entitled to such services.
e Senate recedes.

(e) The House amendment includes the same definition of “illegal
use of drugs” and ‘“‘drugs” set out in title I of the Act.

The Senate recedes.

79. Exclusions from the term ‘disability”

The Senate bill restates current policy under section 504 of the
Rehabilitation Act of 1973 that the term “disability” does not in-
clude homosexuality and bisexuality. The Senate bill also excludes
from the term -“disability” the ollowmg mental impairments:
transvestism, pedophilia, transsexualism, exhibitionism, voyeurism,
compulsive gambh.ng kleptomania, or pyromania, gender identity
disorders, current psychoactive substance-induced organic mental
disorders (as defined by DSM-III-R which are not the result of
medical treatment), or other sexual behavior disorders.

The House amendment lists the various exclusions by category.
The first category specifies that homosexuality and bisexuality are
not impairments and as such are not disabilities under the ADA.
The second category includes transvestism, transsexualism, pedo-
philia, exhibitionism, voyeurism, gender identity disorders not re-
sulting from physical impairments, or other sexual behavior disor-
ders. The third category includes compulsive gambling, kleptoma-
nia, or pyromania. The final category includes psychoactive sub-
stance use disorders resulting from current use of illegal drugs.

The Senate recedes.

80. Amendments to the definition of the term ‘“handicapped indi-
vidual” under the Rehabilitation Act of 1978

(a) The Senate bill includes amendments to the definition of the
term “handicapped individual” used in the Rehabilitation Act of
1973 to exclude current users of illegal drugs which are consistent
with the changes made to the definition of the term “individual
with a disability” used in the ADA. The Senate bill also specifies
that the exclusion does not apply to medical services for which the
individual is otherwise entitled. The Senate bill also states that the
term “illegal drugs” does not mean the use of a controlled sub-
stance pursuant to a valid prescription or other uses authorized by
the controlled Substances Act or other provisions of Federal law.
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The House amendment includes the same type of conforming
changes to the Rehabilitation Act which are made to the ADA (gee
above). However, with respect to the provision that specifies that
an individual shall not be excluded from medical services on the
- basis of his or her current illegal use of drugs if he or she is other-
wise entitled to such services, the category is limited to health
services and services provided under titles I, IT, and III of the Reha-
bilitation Act of 1973.

The Senate recedes. The conferees incorporate by reference the
statement of intent set out in item 16. Conferees note that, for pur-
poses of this title, an individual covered by Executive Order 12564
who tests positive on an employment related drug test conducted
and verified in conformity with applicable federal regulations or
guidelines is deemed to be ‘‘currently engaging in the illegal use of
drugs” and may not invoke the Act’s protection, except as provided
in section T(BXCXiiXIII) of the Rehabilitation Act. The conferees do
not intend to prevent individuals covered by Executive Order 12564
or any other individuals covered by the employment provisions of
the Act from challenging a pesitive drug test result by invoking the
protection of section T(BXC)iiXIII). The Rehabilitation Act itself
does not provide any standard by which the accuracy or validity of
a drug test result is to be determined. Conferees also recognize that
current Department of Transportation regulations allow er require,
depending on_the circumstances, employers to remove individuals
in safety sensitive positions who are undergoing drug rehabilitation
from such positions. With respect to individuals Hlegally using
drugs or impaired by alcohol, nothing in this Act is intended to
affect federal laws or Department of Transportation regulations to
protect public safety.

(b) The House amendment specifies that the term “drugs” and
the phrase “current illegal use of drugs” have the same meanings
as such terms have under the ADA.

The Senate recedes.

81. Alternative means of dispute resolutions

The House amendment, but not the Senate bill, provides that
where appropriate and to the extent authorized by taw, the use of
alternative means of dispute resolution, including settlement nego-
tiations, conciliation, facilitation, mediation, factfinding, minitrials,
gA%iAarbltratwn, is encouraged to resolve dmputes arising under the

The Senate recedes. It is the intent of the conferees that the use
of these alternative dispute resolution procedures is completely vol-
untary. Under no condition would an arbitration clause in a collec-
tive bargaining agreement or employment contract prevent an in-
dividual from pursuing their rights under the ADA. The conferees
adopt by reference the statement of the House Judiciary Report re-
garding this provision.
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From the Committee on Education and Labor, for consider-
ation of the Senate bill, and the House amendment, and
modifications committed to conference:

Avucustus F. HAWKINS,

MaJor R. OwENs,

MATTHEW G. MARTINEZ,

STEVE BARTLETT,

H.W. FAweLL,
From the Committee on Energy and Commerce, for consid-
eration of the Senate bill, and the House amendment, and
modifications committed to conference, except that for con-
sideration of title IV of the Senate bill, and title IV of the
House amendment, and modifications commtted to confer-
ence, Mr. Rinaldo is appointed in lieu of Mr. Whittaker:

JoHN D. DINGELL,

Epwarp J. MARKEY,

Tom LUKEN,

NorMAN F. LENT,

BoB WHITTAKEE,
For consideration of title IV of the Senate bill, and title IV
of the House amendment, and modifications committed to
conference, in lieu of Mr. Whittaker:

MaTTHEW RINALDO,
From the Committee on Public Works and Transportation,
for consideration of the Senate bill, and the House amend-
ment, and modifications committed to conference:

GLENN M. ANDERSON,

RoBerT A. ROE,

NorMAN Y. MINETA,

JoHN PauL HAMMERSCHMIDT,
From the Committee on the Judiciary, for consideration of
the Senate bill, and the House amendment, and modifica-
tions committed to conference:

JACK BROOKS,

DonN EDWARDS,

RoBeRT W. KASTENMEIER,

HamirtoN FisH, Jr.,

F. JAMES SENSENBRENNER, Jr.

(except for amendment to
sec. 103(d)),

Ag an additional conferee, for consideration of the Senate
bill, and the House amendment, and modifications commit-

ted to conference:
StENY H. HOYER,
. Managers on the Part of the House

Epwarp M. KENNEDY,
Tom HARKIN,

HowaArp M. METZENBAUM,
PAuL SiMON,

OrrIN G. HaTcH,

DAVE DURENBERGER, .
JAMES M. JEFFORDS,
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From the Committee on Commerce, Science, and Transpor-
tation, solely for the consideration of issues within that
Committee’s jurisdiction (telecommunications, commuter
transit, and drug testing of transportation employees):

ErnNEST F. HOLLINGS,

DanizeL K. INOUYE,

JonN C. DANFORTH,

Managers on the Part of the Senate.
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